2021 Nationwide Permits (86 FR 73522) Final Regional Conditions for Maryland

ENCLOSURE 2: REGIONAL CONDITIONS TO THE 2021 NATIONWIDE PERMITS
FOR THE STATE OF MARYLAND
(EXCLUDING THOSE WATERS OF THE CHESAPEAKE AND DELAWARE
CANAL WITHIN PHILADELPHIA DISTRICT’S AREA OF RESPONSIBILITY)

I. Regional Conditions Applicable to Specific Nationwide Permits within the State of
Maryland:

A. Nationwide Permit 3 Maintenance:

Prior to commencing an activity, the permittee must submit a Pre-Construction
Notification (PCN) to the District Engineer, for that portion of paragraph (a) of
Nationwide Permit (NWP) 3 applicable to the repair, rehabilitation, or replacement in-
kind of any previously authorized currently serviceable structure or fill destroyed or
damaged by storms, floods, fires, or other discrete events in the following circumstance:

The permittee must submit a PCN to the District Engineer (see General
Condition 32 and Regional General Condition 32) for all tide gate
replacements where a self-regulating tide gate is not being proposed. Self-
regulating tide gates allow tidal flow and fish passage but can be set to close at
a specified water level. For projects not proposing the use of self-regulating
tide gates, the applicant shall demonstrate why it is not practicable to replace
the tide gate with self-regulating tide gates, and shall also provide
documentation that the waterway above the proposed gate does not currently
support diadromous fish migrations. The District Engineer will coordinate
review of the PCN with the National Marine Fisheries Service-Habitat and
Ecosystem Services Division.

B. Nationwide Permit 23 Approved Cateqorical Exclusions:

Prior to doing the work, the permittee shall submit a Pre-Construction Notification to the
District Engineer. (See General Condition 32 and Regional General Condition 32).

C. Nationwide Permit 27 Aquatic Habitat Restoration, Establishment, and Enhancement
Activities:

1. Prior to doing the work, the permittee shall submit a Pre-Construction Notification
(PCN) to the District Engineer (see General Condition 32 and Regional General
Condition 32).
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2. Any activity involving shellfish seeding, such as the placement of shell material
or any other habitat development or enhancement, is restricted to shellfish species
that are native to that waterbody.

3. For activities in all tidal waters, tidal wetlands, and perennial and intermittent
nontidal coastal plain streams within the State of Maryland, and all perennial and
intermittent piedmont streams in Harford and Cecil Counties, Maryland, the
District Engineer will coordinate review of the PCN and, where applicable, an
essential fish habitat assessment with the National Marine Fisheries Service —
Habitat and Ecosystem Services Division.

4. For activities involving impacts greater than 10,000 square feet of aquatic
estuarine habitat within mesohaline waters (i.e., salinity 5-18 parts per thousand)
of the mid and upper Chesapeake Bay, the PCN shall include information
concerning the distribution of horned pondweed (Zannichellia palustris) within
the project site. Distribution information of horned pondweed shall include a
recent ground-truth survey of the area during the period May 1 through June 15.
Horned pondweed is less prevalent or does not occur in the tidal waters of the
Maryland Atlantic Coastal Bays and upstream of the geographical exclusion lines
shown on Figure 1 — 2021 Nationwide Permits (NWPs) Low Salinity Waters of
the Chesapeake Bay in Maryland. Therefore, documentation regarding the
presence or proximity of horned pondweed is not required in these areas. See
NWP General Condition 32(b)(5) for additional information on delineation of
special aquatic sites, including submerged aquatic vegetation. The applicant may
request the Corps conduct surveys for horned pondweed; however, this may result
in significant delays in review timeframes.

5. The full suite of aquatic habitat functions and services must be considered when
determining whether the net gains in aquatic resource functions and services
required by this NWP will occur. When conducting these evaluations to determine
NWP eligibility, there should not be a focus on a specific aquatic resource
function, or the ecological service(s) produced from that aquatic resource
function. To assist the Corps in making these determinations, prospective
permittees considering such activities should provide supporting information in
their NWP 27 PCNs to demonstrate net increases in aquatic resource functions
and services. Prospective permittees should consider using a Corps-accepted
before-and-after functional or conditional assessment protocol to demonstrate
project net gains in aquatic resources and services has been achieved.

D. Nationwide Permit 30 Moist Soil Management for Wildlife:

Prior to doing the work, the permittee must submit a Pre-Construction Notification to the
District Engineer (see General Condition 32 and Regional General Conditions 32).
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E. Nationwide Permit 38 Cleanup of Hazardous and Toxic Waste:

For activities in all tidal waters, tidal wetlands, and perennial and intermittent nontidal
coastal plain streams within the State of Maryland, and all perennial and intermittent
piedmont streams in Harford and Cecil Counties, Maryland, the District Engineer will
coordinate review of the Pre-Construction Notification and, where applicable, an
essential fish habitat assessment with the National Marine Fisheries Service - Habitat
and Ecosystem Services Division.

F. Nationwide Permit 53 Removal of Low-Head Dams:

For activities in all tidal waters, tidal wetlands, and perennial and intermittent nontidal
coastal plain streams within the State of Maryland, and all perennial and intermittent
piedmont streams in Harford and Cecil Counties, Maryland, the District Engineer will
coordinate review of the Pre-Construction Notification and, where applicable, an
essential fish habitat assessment with the National Marine Fisheries Service - Habitat
and Ecosystem Services Division.

G. Nationwide Permit 54 Living Shorelines:

1. Wetland components of living shoreline projects shall be maintained as a wetland,
with areal coverage by native, hydrophytic, non-nuisance species of at least 85%
for three (3) consecutive years. Monitoring reports documenting areal coverage
shall be submitted to the Corps annually. If 85% coverage by such species is not
attained, the reasons for the failure must be documented in writing and provided to
the Corps with proposed corrective measures, including replanting. Final
corrective measures must be completed, as approved by the Corps.

2. Living shoreline projects must result in no net loss of wetlands.

3. For all activities, the District Engineer will coordinate review of the Pre-
Construction Notification and an essential fish habitat assessment with the
National Marine Fisheries Service - Habitat and Ecosystem Services Conservation
Division.

4. Ecologically beneficial, existing tidal wetlands should be incorporated into the
design of Living Shorelines. Where maintaining existing wetlands on-site would
not provide the desired ecological uplift of the project, impacted tidal wetlands
should be replaced on-site with the same or similar reference wetland species that
occupy the same relative marsh elevations. The conversion of low marsh to high
marsh is typically undesirable as these habitats perform different ecological
functions and services; however, there are certain cases where conversion from
low marsh to high marsh could be ecologically beneficial. Written documentation
is required to justify the ecological benefits of converting low marsh to high
marsh, if proposed.
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5. Grain size analyses for both the dredged and/or fill material and placement site are
required. The discharged material must be equal to or larger in grain size and
character than the existing beach material or determined otherwise to be
compatible with existing site conditions. The discharged material may not contain
more than 10 percent silts and clays, or control measures such as breakwaters,
groins or similar structures should be used to control movement.

I1. Regional Conditions Applicable to All 2021 Nationwide Permits within the State of
Maryland Unless Otherwise Stated:

Note: To qualify for NWP authorization, the prospective permittee must comply with the
following regional general conditions, as applicable, in addition to any specific NWP regional
conditions identified above in Section I, the general conditions found in the issuance and
reissuance the NWPs published in the Federal Register on December 27, 2021 (86 FR 73522),
and any activity-specific verification conditions imposed by the District Engineer.

A. Nationwide Permit Regional General Condition #2 Aquatic Life Movement:

1. Anadromous Fish Time-of-Year Restriction: This condition applies to NWPs: 3a,
22,23, 25, 27, 37, 38, 53, and 54.

To ensure that authorized activities do not impact spawning habitat or a migratory
pathway for anadromous fish, work is prohibited during February 15 to June 15 each
year to protect sensitive life stages of anadromous fish in all tidal and perennial and
intermittent nontidal coastal plain streams within the State of Maryland, and all
perennial and intermittent piedmont streams in Harford and Cecil Counties,
Maryland, unless specifically waived by the District Engineer in consultation with
National Marine Fisheries Service - Habitat and Ecosystem Services Division.

2. All culverted road crossings of perennial and intermittent streams must meet the
below culvert depression criteria, or a Pre-Construction Notification (PCN) is
required to be submitted to the District Engineer for review. Extensions of existing
culverts that are not depressed below the stream bottom do not require a PCN.

a. Culverts measuring greater than 36 inches in diameter must be depressed
12 inches below the stream bottom; or

b. Culverts measuring 36 inches or less in diameter must be depressed 6
inches below the stream bottom.

3. If depression of the culvert is not practicable in accordance with this depression
criteria, the applicant must submit a Pre-Construction Notification, including a
narrative documenting measures evaluated to minimize disruption of the movement
of aquatic life, as well as specific documentation concerning site conditions and
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limitations on depressing the culvert, cost, and engineering factors that prohibit
depressing the pipe/culvert. Options that need to be considered include the use of a
bridge, bottomless pipe, partial depression, or other measures to provide for the
movement of aquatic organisms. The documentation must also include photographs
documenting site conditions. Within anadromous fish use areas, the Corps shall
provide a copy of the PCN, including supporting documentation, to the National
Marine Fisheries Service — Habitat and Ecosystem Services Division for any culvert
which cannot be depressed as outlined in this Regional General Condition 2, Aquatic
Life Movements. Anadromous fish use areas include tidal and perennial and
intermittent nontidal coastal plain streams within the State of Maryland and all
perennial and intermittent piedmont streams in Harford and Cecil County, Maryland.
The applicant may find it helpful to contact National Marine Fisheries Service for
recommendations about the measures to be taken to allow for fish passage.

B. Nationwide Permit Regional General Condition #18 Endangered Species:

1. For U.S. Fish and Wildlife Service (FWS) ESA species: All permittees must use
the FWS Chesapeake Bay Field Office Project Review website (IPaC)
(https://ecos.fws.gov/ipac/) to determine if any Federally listed species or
designated critical habitat may be present in the proposed project area. A complete
application must contain one of the following:

a. If the FWS website shows that listed species or designated critical habitat may
be present in the proposed project area, then, using the FWS website tool, the
permittee must obtain and submit a FWS Official Species List tailored for the
proposed project area with the PCN. An Official Species List is considered
valid for 90 days.

b. If the FWS website shows that no listed species or designated critical habitat are
determined to be present in the proposed project area, then, using the FWS
website tool, the permittee must generate and submit with the PCN a report that
includes an online self-certification letter and a map of action area.

2. Interactions with NMFS Federally Threatened or Endangered Species: Any
interaction between sturgeon, sea turtles, or any species listed now or in the future
under Federal law as a threatened or endangered species (“listed species”) and the
vessels associated with the project must be reported to the National Marine Fisheries
Service — Protected Resource Division as follows:

a. If the animal appears alive and uninjured (i.e., breathing normally, no visible
wounds, movement uninhibited), the permittee or its representative must report
the incident to the NMFS Northeast Region Marine Mammal and Sea Turtle
Stranding and Entanglement Hotline at (866) 755-6622 within 24 hours of
returning from the trip on which they made the discovery;
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b. If the animal requires assistance, the call to the hotline must be made
immediately;

c. If the animal appears to be injured (i.e., bleeding, gasping for air, etc.) or dead, the
permittee or its representative must also immediately call the hotline so the
appropriate rehabilitation or stranding network representative can be contacted.
The applicant shall also notify District Engineer of all communications and
coordination with the NMFS within two calendar days. Additional information
about any Federally threatened or endangered species may be obtained online at:
https://www.greateratlantic.fisheries.noaa.gov/protected/section7/index.html. An
interaction is defined as an entanglement or capture of a listed species or a
strike/direct contact between vessels or equipment used for the project and a listed
species.

3. Vessel Buffer: When listed species are sighted, vessels must attempt to maintain a
distance of 50 yards (150 feet) or greater between the animal and the vessel whenever
possible. State and Federal regulations prohibit approaching a right whale within a
500- yard (1,500 foot) buffer zone. Any vessel finding itself within the 500-yard
(1,500 foot) buffer zone created by a surfacing right whale must depart immediately
at a safe, slow speed. If other listed species are detected, vessels will reduce their
speeds to 10 knots or to the maximum extent practicable to ensure human safety. If
listed species are sighted off of a moving dredge, intentional approaches within 100
yards (300 feet) of the animal must be avoided. Dredge vessels must reduce speeds to
4 knots or the lowest speed practicable to ensure human safety. Any interactions must
be reported as described above in condition #2, Interactions with NMFS Federally
Threatened or Endangered Species.

4. Conditions for Pile Driving Activities Applicable Within Tidal Waters of the
Chesapeake Bay in Maryland:

a. A Pre-Construction Notification (PCN) must be submitted to District Engineer if
one of the following conditions cannot be met:

I. Plastic or concrete piles must be less than 12 inches in diameter when a
cushioned impact hammer or vibratory hammer is utilized for installation.

ii. Timber piles must be 12 inches or less in diameter when a vibratory hammer
is utilized for installation.

iii.  Vinyl or timber sheet piles must be 24 inches or less in width, as measured
from the outer edge of corrugation to the inner edge of corrugation, when a
cushioned impact hammer or vibratory hammer is used.

iv. Pile driving activities are located within freshwater tributaries or within
tidal or nontidal wetlands.
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v. Piles of any size/type with any hammer method must be installed behind
diversion structures or in the dry when the tide is out in the intertidal zone.

vi. Piles of any size/type with any hammer method must be installed between
November 30 and March 15.

b. Pile driving must be initiated with a soft start each day of pile driving, building
up power slowly from a low energy start-up over a 20-minute period to allow
fish and other wildlife to leave the area.

5. Sediment Disturbing Activities Time-of-Year Restriction: Within all tidal
waters of the Chesapeake Bay and its tidal tributaries in Maryland with salinity
levels <6 parts per thousand, sediment disturbing activities, including pile driving
activities, are prohibited during the period April 1 through June 30 for the
protection of shortnose sturgeon during early life stages in these waters unless a
waiver is received from the District Engineer (see attached Figure 1).

6. Critical Habitat: Any work proposed in designated or proposed critical habitat
requires a Pre-Construction Notification (PCN) to the Corps. Current designated
Critical Habitat within the State of Maryland includes:

a. Potomac River from the mouth of the Chesapeake Bay to the Little Falls Dam,
including Brenton Bay and St. Clements Bay

b. Nanticoke River from the mouth of the Chesapeake Bay to the Route 313
bridge, and

c. Marshyhope Creek from the confluence with the Nanticoke River to the Route
318 bridge.

C. Nationwide Permit Regional General Condition #22 Designated Critical Resource
Waters:

Within the State of Maryland, the designated National Estuarine Research Reserves
applicable to NWP Regional Condition #22 are:

1. Jug Bay
2. Otter Point Creek

3. Monie Bay
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D. Nationwide Permit Regional General Condition #32 Pre-Construction Notification:

The following regional general conditions are incorporated as part of the terms and
conditions of NWP General Condition 32, Pre-Construction Notification. These regional
general conditions are applicable to all NWPs where a PCN is submitted to the District
Engineer. This includes the following: (a) those NWPs that require a PCN, (b) those
NWPs requiring notification to the District Engineer pursuant to NWP General
Conditions 18 and 22, (c) those NWPs requiring notification to the District Engineer
pursuant to a regional condition, and (d) any other pre-constriction notifications to the
District Engineer where an applicant has requested verification of an NWP authorization.

1. A PCN shall be submitted the Baltimore District Corps of Engineers for proposed
construction and modification of docks, piers, and other structures that will occur
along and/or within 150 feet of the horizontal limits of a federally authorized channel
within the Baltimore District Civil Works Boundary as identified by:
http://www.nab.usace.army.mil/Missions/Civil-Works/Nav-Maps/. In addition, a
PCN is required for the replacement of previously authorized, currently serviceable
structures located along federally authorized channels that are destroyed by an act of
nature or sudden event. As part of any PCN adjacent to a federally authorized
channel, the permittee must provide the latitude and longitude of the channelward
most point of the proposed structure.

2. Waters Containing Submerged Aquatic Vegetation (SAV) Beds: A PCN is
required for all activities proposed within 50 feet of mapped SAV or locations of
SAV otherwise identified from actual on-site SAV surveys conducted during the
growing season. When a PCN is required, the District Engineer will provide a
copy of the complete PCN to the National Marine Fisheries Service-Habitat and
Ecosystem Services Division (NMFS) for all activities proposed within 50 feet of
mapped SAV or locations of SAV otherwise identified from actual on-site SAV
surveys conducted during the growing season. The PCN shall include plans
depicting the entire project footprint and adjacent waters overlaid on composite
mapping of the five (5) most recent years of verified SAV data (derived from the
Virginia Institute of Marine Science (VIMS) aerial surveys or locations of SAV
otherwise identified from actual SAV surveys conducted during the growing
season). The NMFS will have a 30-calendar day review and comment period from
the date of their receipt of the EFH assessment, as provided by the Magnuson-
Stevens Fishery Conservation and Management Act. Additional avoidance and
minimization measures, such as relocating a structure, or time-of-year restrictions
may be required to reduce impacts to SAV habitat. The Virginia Institute of
Marine Science aerial surveys may be obtained at:
https://www.vims.edu/research/units/programs/sav/access/maps/index.php and
http://mobjack.vims.edu/sav/savwabmap.
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3. All PCNs to the District Engineer shall be completed using the established Corps
of Engineers permit application procedures for that locality (see
https://www.nab.usace.army.mil/Missions/Requlatory/Permits-MD/. All PCNs to
the District Engineer shall include the following information, where applicable, in
addition to the information specified in the nationwide permit conditions,
including General Condition 32:

a. For projects along and/or within 150 feet of the horizontal limits of a
federally authorized channel, the location and depth of any Federal
navigation channel shall be shown in relation to the proposed project.

b. Copy of response from the FWS concerning any federally listed
Threatened and Endangered Species that may be affected by the proposed
activity. Completion of the required screening identified in Regional
General Condition 18 and submission of the documents required by the
PCN serves as compliance with this condition.

c. Copy of response from the State Historic Preservation Officer concerning
historic properties that may be affected by the proposed activity.

d. Documentation from the appropriate state agency indicating whether the
proposed project is located within a State Natural Heritage site (Maryland
Department of Natural Resources), Outstanding National Resource Water
(Maryland Department of the Environment), or National Estuarine
Research Reserve (https://coast.noaa.gov/nerrs/). For further information,
reference NWP General Condition 22.

E. Nationwide Permit Regional General Conditions A for Certain Activities in Navigable
Waters:

1. The following minimum clearances are required for aerial electric power
transmission lines crossing navigable waters of the United States. These
clearances are related to the clearances over the navigable channel provided by
existing fixed bridges, or the clearances which would be required by the United
States Coast Guard for new fixed bridges, in the vicinity of the proposed aerial
transmission line. These clearances are based on the low point of the line under
conditions producing the greatest sag, taking into consideration temperature, load,
wind, length of span, and type of supports as outlined in the National Electrical
Safety Code:
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Nominal System Voltage (kV) Minimum additional clearance (ft.)
above
clearance required for bridges

115 and below 20
138 22

161 24

230 26

350 30

500 35

700 42
750-765 45

a. The PCN for aerial transmission lines over navigable waters must include
the nominal system voltage and the additional clearance above low steel
for bridges, if available, or above maximum high water elevation;

b. Corps of Engineer regulation ER 1110-2-4401 prescribes minimum vertical
clearances for power communication lines over Corps lake projects. In instances
where both this regional condition and ER 1110-2-4401 apply, the greater
minimum clearance is required;

c. Clearances for communication lines, stream gaging cables, ferry cables, and other
aerial crossings must be a minimum of ten feet above clearances required for
bridges, unless specifically authorized otherwise by the District Engineer;

d. All proposed work shall comply with the most current version of the Baltimore
District’s setback guidance on the Baltimore District Regulatory website at:
http://www.nab.usace.army.mil/Portals/63/docs/Regulatory/Pubs/spn11-17.pdf.

2. Within 60 days of completing an activity that involves an aerial transmission line,
submerged cable, or submerged pipeline across a navigable water of the United States
(i.e., Section 10 waters), the permittee shall furnish the District Engineer and the
National Oceanic and Atmospheric Administration, Nautical Data Branch, N/CS26,
Station 7317, 1315 East-West Highway, Silver Spring, Maryland, 20910, with
professional, certified as-built drawings, to scale, with control (i.e., latitude/longitude,
state plane coordinates), depicting the alignment and minimum clearance of the aerial
wires above the mean high water line at the time of survey or depicting the elevations
and alignment of the buried cable or pipeline across the navigable waterway.

3. Aids to Navigation: If the Corps or the U.S. Coast Guard determine that
private aids to navigation are required to mark the project area, the permittee
must prepare and provide for USCG approval using a Private Aids to
Navigation Application (CG-2554). Approval from the Coast Guard for the
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Private Aid to Navigation must be received prior to commencement of the
authorized work. The form can be found at:
https://www.navcen.uscg.gov/pdf/AIS/CG_2554 Paton.pdf. Within 30 days
of the date of receipt of the USCG approval, the permittee must provide a
copy to the Corps.

E. Nationwide Permit Regional General Condition B Poured Concrete into Forms:

Activities that involve the discharge of poured concrete must be contained within cells or
watertight forms until the concrete is set.

G. Nationwide Permit Regional General Condition C Temporary Impacts to Streams:

Following completion of construction, temporarily affected stream beds shall have
bottom contours restored using clean, native materials, where practicable.

H. Section 401 Water Quality Certification Conditions:

The conditions of the Maryland Department of the Environment’s Clean Water Act
Section 401 water quality certification (WQC) dated October 12, 2021, for activities
authorized under NWPs 3(a), 4, 8, 17, 20, 22, 23, 24, 25, 27, 30, 31, 32, 37, 38, 53,
and 54 (see Appendix A) are incorporated herein as regional conditions. If the
permittee cannot comply with all the conditions of this WQC, then the permittee must
obtain an individual Section 401 WQC or waiver thereof for any of these NWPs that
may result in a discharge into waters of the United States.

I. Coastal Zone Management Act Consistency Determination Conditions:

The Maryland Department of Environment concurred that the Nationwide Permits issued
on December 27, 2021 (86 FR 73522) and Maryland Regional Conditions finalized
herein are consistent with the Maryland’s Coastal Zone Consistency Program’s
enforceable policies subject to the conditions of the Maryland Department of the
Environment’s coastal zone management consistency concurrence herein attached in
Appendix B for NWPs 3(a), 4, 8, 17, 20, 22, 23, 24, 25, 27, 30, 31, 32, 37, 38, 53, and 54.
If a permittee cannot comply with all of the conditions of this coastal zone management
consistency concurrence, then the applicant must obtain an individual coastal zone
management consistency concurrence or presumption of concurrence in order for the
activity to be authorized by any of these Nationwide Permits.

SPECIAL NOTES:

As required, the District Engineer shall coordinate a PCN with the following
Federal and State agencies.

Page 11 of 12


https://www.navcen.uscg.gov/pdf/AIS/CG_2554_Paton.pdf

2021 Nationwide Permits (86 FR 73522) Final Regional Conditions for Maryland

Environmental Protection Agency, Region 3
1650 Arch Street
Philadelphia, Pennsylvania 19103-2029

State Historic Preservation Officer
Maryland Historical Trust

Division of Historical & Cultural Programs
100 Community Place

Crownsville, Maryland 21032-2023

U.S. Department of the Interior
Fish and Wildlife Service

177 Admiral Cochrane Drive
Annapolis, Maryland 21401

NOAA/National Marine Fisheries Service
Habitat and Ecosystem Services Division
200 Harry S. Truman Pkwy, Ste 460

Annapolis, Maryland 21401

https://www.fisheries.noa.gov/contact/greater-atlantic-region-habitat-and-ecosystem-services-
division

NOAA Fisheries Greater Atlantic Regional Fisheries Office
Protected Resources Division
55 Great Republic Drive

Gloucester, MA 01930
Nmfs.gar.esa.section7 @noaa.gov

Maryland Department of the Environment
Water Resources Administration
Wetlands and Waterways Program

1800 Washington Boulevard

Baltimore, Maryland 21230-1708

Maryland Department of Natural Resources
Environmental Review, B-3

Tawes State Office Building

580 Taylor Avenue

Annapolis, Maryland 21401

Natural Resources Conservation Service — USDA: local service centers
https://www.nrcs.usda.gov/wps/portal/nrcs/main/md/contact/local/#Baltimore
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Figure 1 - Low Salinity (<6 ppt) Waters of the Chesapeake Bay in Maryland

2021 Nationwide Permits (NWPs) - Maryland Chesapeake Bay

Sediment disturbing activities (pile driving, discharges of dredged or fill
material, and dredging) are subject to a time-of-year restriction prohibiting in-
water work during the period April 1 - June 30 within low salinity waters
upstream of the delineated lines on the figure. Please see regional general
conditions of the NWPs for more information.

For NWP 27, submerged aquatic vegetation surveys for Horned Pondweed
(Zanichellia palustris) are not required upstream of the delineated lines on this
figure and in the Maryland Atlantic Coastal Bays.
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Sediment disturbing activities (pile driving, discharges of dredged or fill material, and dredging) are subject to a time-of-year restriction prohibiting in-water work during the period April 1 - June 30 within low salinity waters upstream of the delineated lines on the figure. Please see regional general conditions of the NWPs for more information.

For NWP 27, submerged aquatic vegetation surveys for Horned Pondweed (Zanichellia palustris) are not required upstream of the delineated lines on this figure and in the Maryland Atlantic Coastal Bays.


APPENDIX A

STATE OF MARYLAND
DEPARTMENT OF THE ENVIRONMENT
WATER AND SCIENCE ADMINISTRATION

WATER QUALITY CERTIFICATION

Nationwide Permit Reissuance, SPN-20-62

CERTIFICATION NUMBER: 20-WQC-0050 (R1)

ISSUED TO: U.S. Army Corps of Engineers, Baltimore District
2 Hopkins Plaza, Baltimore, MD 21201

U.S. Army Corps of Engineers, Philadelphia District
The Wanamaker Building, 100 Penn Square East
Philadelphia, PA 19107-3390

EFFECTIVE DATE: October 12, 2021
PROJECT LOCATION: State of Maryland

DESCRIPTION OF CERTIFIED PROJECT: The Proposed Nationwide Permits (NWPs) are general
permits issued on a nationwide basis to streamline the authorization of activities that result in discharges
of dredged or fill material into Waters of the United States with no more than minimal individual and
cumulative adverse environmental effects. Many of the Proposed NWPs require notification to the
District Engineer before commencing those activities, to ensure that the activities authorized by those
NWPs cause no more than minimal individual and cumulative adverse environmental effects.

On September 15, 2020, the U.S. Army Corps of Engineers (Corps) published in the Federal Register its
proposal to reissue the 52 existing NWPs with modification and issue five new Nationwide Permits. On
October 15, 2020, the U.S. Army Corps of Engineers, Baltimore and Philadelphia Districts, requested a
Water Quality Certification (Certification) for the proposed NWPs, with specific regionally applicable
conditions and proposed suspensions, and specifically excluded a Certification request for the proposed
NWPs numbered 1, 2, 8, 9, 10, 11, 24, 28, 35, A, and B because they would authorize activities which, in
the opinion of the Corps could not reasonably be expected to result in a discharge into Waters of the
United States. The Maryland Department of Environment (Department) disagrees with the Corps
assessment of NWPs 1,2, 8,9, 10, 11, 24, 28, 35, A, and B that in all project types the activities will not
cause a discharge requiring certification as defined in Section 401 of the Federal Water Pollution Control
Act and its Amendments. In the case of NWP 8, it only authorizes activities seaward of the territorial
seas. The following proposed NWPs are proposed to be suspended in Maryland: 1,2,5,6,7,9, 10, 11,
12,13, 14, 15, 16, 18, 19, 21, 26 (reserved) 28, 29, 33, 34, 35, 36, 39, 40, 41, 42, 43, 44, 45, 46, 47
(reserved), 49, 50, 51, C, D, E. The following proposed NWPs are proposed to be partially suspended in
Maryland: 3, 52. The following proposed NWPs will not be suspended in Maryland: 3 (partial) 4, 8, 17,
20, 22, 23, 24, 25, 27, 30, 31, 32, 37, 38, 48, 52 (partial) 53, 54, A, B with regional conditions. The
Department issued a Certification (20-WQC-0050) on December 15, 2020 per the Corps October 15,
2020 request.

On January 13, 2021, the Corps reissued 12 existing and/or modified NWPs (NWPs 12, 21, 29, 39, 40,
42,43, 44, 48, 50, 51, 52) and issued four new NWPs (55 (A), 56(B), 57(C), 58(D)) effective on March
15, 2021. By letter to MDE dated March 8, 2021, the Corps declined to rely on the Certification issued
by Maryland on December 15, 2020 for these reissued and new NWPs. As such a project proponent is
required to request an individual Certification from Maryland for these NWPs.
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On August 19, 2021, the Corps notified Maryland that it was extending the reasonable period of time for
Maryland to act on the 41 NWPs not yet reissued by the Corps until October 15, 2021. Specifically,
NWPs 3,4,5,6,7,13, 14,15, 16, 17, 18, 19, 20, 22, 23, 25, 27, 30, 31, 32, 33, 34, 35, 36, 37, 38, 41, 45,
46, 49, 53, 54 and 59 (E). The Corps continued to exclude a Certification request for proposed NWPs
numbered 1, 2, 8, 9, 10, 11, 24, 28, and 35 because they would authorize activities which, in the opinion
of the Corps, could not reasonably be expected to result in a discharge into Waters of the United States.
The Department disagrees with the Corps’ assessment of NWPs 1,2, 8,9, 10, 11, 24, 28, and 35 that in
all cases these project types or activities will not cause a discharge requiring certification as defined in
Section 401 of the Federal Water Pollution Control Act and its Amendments. The Department believes
that these project types may involve operations resulting in a discharge or structures which are considered
a discharge of fill material when they have the effect of changing the bottom elevation of a Water of the
United States (CFR §323.2(e)(1)(ii). The following proposed NWPs continue to be proposed to be
suspended in Maryland: 1,2,5,6,7,9, 10, 11, 12, 13, 14, 15, 16, 18, 19, 21, 26 (reserved) 28, 29, 33, 34,
35, 36, 39, 40, 41, 42, 43, 44, 45, 46, 47 (reserved), 49, 50, 51, 56, 57, 58, 59 (E). The following proposed
NWPs continue to be proposed to be partially suspended in Maryland: 3, 52. The following proposed
NWPs will not be suspended in Maryland: 3 (partial) 4, 8, 17, 20, 22, 23, 24, 25, 27, 30, 31, 32, 37, 38,
48, 52 (partial) 53, 54, 55, 56 with regional conditions.

WATER QUALITY CERTIFICATION

This Certification is issued for all NWPs 1,2, 3,4,5,6,7,8,9, 10, 11, 13, 14, 15, 16, 17, 18, 19, 20,
22,23, 24, 25, 27, 28, 30, 31, 32, 33, 34, 35, 36, 37, 38, 41, 45, 46, 49, 53, 54 and 59 (E), regardless of
suspensions proposed.

UNDER AUTHORITY OF SECTION 401 OF THE FEDERAL WATER POLLUTION
CONTROL ACT AND ITS AMENDMENTS AND IN ACCORDANCE WITH § 9-313 THROUGH
§ 9-323, INCLUSIVE, OF THE ENVIRONMENT ARTICLE, ANNOTATED CODE OF
MARYLAND, THE MARYLAND DEPARTMENT OF THE ENVIRONMENT, WATER AND
SCIENCE ADMINISTRATION (DEPARTMENT) HAS DETERMINED THAT THE
REGULATED ACTIVITIES DESCRIBED IN THE REQUEST FOR CERTIFICATION FOR
THE PROPOSED NATIONWIDE PERMITS PUBLISHED SEPTEMBER 15, 2020 WITH
PROPOSED REGIONAL CONDITIONS SUBMITTED ON OCTOBER 15,2020
(ATTACHMENTS 1, 2) WILL NOT VIOLATE MARYLAND’S WATER QUALITY
STANDARDS, IF CONDUCTED IN ACCORDANCE WITH THE CONDITIONS OF THIS
CERTIFICATION AND THE NWP PROPOSED REGIONAL PERMIT CONDITIONS AND
NWP PROPOSED GENERAL PERMIT CONDITIONS.

This Water Quality Certification (Certification) is issued under authority of Section 401 of the Federal
Water Pollution Control Act and its Amendments, Title 9, Subtitle 3 of the Environment Article, and
Code of Maryland Regulations (COMAR) 26.08.02.10. The Maryland Department of the Environment
(Department) has determined from a review of the request application file that the project activities
described in the above will not violate Maryland’s water quality standards, provided that the following
conditions are satisfied. This Certification is applicable to the terms of the Proposed Nationwide
Permits with General and Regional Conditions and only applies if the Final Nationwide Permits
and General and Regional Conditions that are issued are no less restrictive than the Proposed
Nationwide Permits and General and Regional Conditions. This Certification does not relieve any
person conducting activities under this Certification and the Proposed Nationwide Permits with General
Conditions and Regional Conditions (Certification Holder) from the responsibility to obtain any other
approvals, licenses, or permits in accordance with federal, State, or local requirements.

2



20-WQC-0050 (R1)

The Certification Holder subject to this Certification shall comply with the following conditions:

)]

SPECIAL CONDITIONS

Discharges for any Nationwide Permit, excluding Nationwide Permit 27 and Nationwide

Permit 54, resulting in losses exceeding the thresholds below require an individual Water Quality
Certification:

2)

a) 1,000 linear feet or ¥4 acre, whichever is less, of stream bed or stream bank
of perennial or intermittent streams and tidal ditches; or

b) ' total acre of tidal and nontidal wetlands.

Statement of Necessity for Condition: The above conditions are required to ensure that waters
continue to meet designated uses. Wetlands provide essential habitat, water quality, food, and
movement corridors for wildlife. Losses exceeding these limits may result in discharges which
interfere with designated uses, including growth and propagation of fish, other aquatic life, and
wildlife through loss of stream channel habitat and wetlands. Required mitigation and loss limits
will maintain the designated uses.

Citation: Federal and state laws that authorize this condition include but are not limited to: 33
U.S.C. § 1341(a), (b), & (d); 33 U.S.C. § 1251(b); 33 U.S.C. § 1370; Md. Ann. Code, Env.
Article, Title 1, Subtitles 3 & 4; Md. Ann. Code, Env. Article, Title 9, Subtitle 3; Md. Ann. Code,
Env. Article, Title 5, Subtitles 5 and 9; Md. Code Ann., Env. Article, Title 9, Subtitle 3; Env.
Atrticle, Title 16; COMAR 26.08; COMAR 26.08.02.10G(3); COMAR 26.17.04; COMAR 26.23;
COMAR 26.24; COMAR 26.08; COMAR 26.08.02.01B(2)(c); COMAR 26.08.02.02B(1)(d);
COMAR 26.08.02.02B(2)(a); COMAR 26.08.02.02B(5); COMAR 26.08.02.02B(6)(a); COMAR
26.08.02.02B(7); COMAR 26.08.02.02B(8); COMAR 26.08.02.07 E (1)-(3); COMAR
26.23.02.06

The Certification Holder of Nationwide Permit 27 Aquatic Habitat Restoration, Establishment,

and Enhancement Activities shall comply with the following conditions:

a) An individual Water Quality Certification is required for activities:

i) In nontidal wetlands having significant plant or wildlife value, as defined in COMAR
26.23.01B(80) as identified by the Certification Holder via the Maryland Watershed
Resources Registry at the

link: https://watershedresourcesregistry.org/states/maryland.html; or

i1) Resulting in the conversion of greater than ' acre of forested wetlands to another
wetland type, excluding conversions of loblolly pine plantations; and

iii) In tidal wetlands that support threatened or endangered species, or species in need of
conservation as listed in COMAR 08.03.08; are contiguous to nontidal wetlands having
significant plant or wildlife value as defined in COMAR 26.23.01.01B(80) as identified
by the Certification Holder via the Maryland Watershed Resources Registry at the

link: https://watershedresourcesregistry.org/states/maryland.html; or support communities
with bald cypress (Taxodium distichum) or Atlantic white cedar (Chamaecyparis
thyoides) and that contain at least 20 percent of these species in any strata as determined

3
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3)

by the 1987 Corps of Engineers Wetland Delineation Manual and applicable regional
supplements; or

b) For projects that result in the release of sediments from impounded waters, the
Certification Holder shall:

(1) Conduct all sediment testing required by the Department; and

(i1) Implement subsequent requirements of the Department, based on the sampling
results, including monitoring or other measures deemed necessary by the Department to
meet water quality standards to protect water quality based on the sampling results; and

(ii1) Submit documentation to the Corps that the Certification Holder has satisfied the
requirements of the Department.

Statement of Necessity for Condition: Aquatic life and wildlife often requires specific habitat.
Conversion of plant communities and alteration of flow and circulation of waters may result in
failure to meet the designated use of that water, including wetlands. The discharge may result in
loss of forested wetlands providing shade to maintain temperature criteria for trout.

Citations: Federal and state laws that authorize this condition include but are not limited to: 33
U.S.C. § 1341(a), (b), & (d); 33 U.S.C. § 1251(b); 33 U.S.C. § 1370; Md. Ann. Code, Env.
Atrticle, Title 1, Subtitles 3 and 4; Md. Ann. Code, Env. Article, Title 5, Subtitles 5 and 9; Md.
Ann. Code, Env. Article, Title 9, Subtitle 3; Md. Ann. Code, Env. Article, Title 16; COMAR
26.08; COMAR 26.08.02.10G(3); COMAR 26.17.04; COMAR 26.23; COMAR 26.24; COMAR
26.08.02.02B(1)(d); COMAR 26.08.02.02B(3); COMAR 26.08.02.02B(4); COMAR
26.08.02.03B(1)(b); COMAR 26.08.02.03B(2)COMAR 26.08, COMAR 26.08.02.03B;
COMAR 26.08.02.03-3F(3); COMAR 26.08.02.03-E(2); COMAR 26.08.02.03-D(3); COMAR
26.08.02.04-1; COMAR 26.23.02.06

Statement of Necessity for Condition: Removal of material or other remediation may be required
prior to removal of a dam to address potential releases of toxic materials in toxic amounts which
may adversely impact designated uses and result in violations of downstream water quality
standards.

Citations: Federal and state laws that authorize this condition include but are not limited to: 33
U.S.C. § 1341(a), (b), & (d); 33 U.S.C. § 1251(b); 33 U.S.C. § 1370; Md. Ann. Code, Env.
Article, Title 1, Subtitles 3 and 4; Md. Ann. Code, Md. Ann. Code, Env. Article, Title 5, Subtitles
5 and 9; Md. Ann. Code, Env. Article, Title 9, Subtitle 3; Md. Ann. Code, Env. Article, Title 16;
COMAR 26.08; COMAR 26.08.02.10G(3); COMAR 26.17.04; COMAR 26.23; COMAR 26.24;
COMAR 26.08, COMAR 26.08.02.03-3 A (5), 26.08.02.03-3B (1); 26.08.02.03-3D (5); COMAR
26.08.02.03-3E (2); COMAR 26.08.02.03-3F (5); COMAR 26.08.02.02B(1); COMAR
26.08.02.03-3G (1); COMAR 26.08.02.03B(1)(b); COMAR 26.08.02.03B(2)(e); COMAR
26.08.02.02B(4); COMAR 26.08.02.03B(2); COMAR 26.08.02.03-3C (7); COMAR
26.08.02.03B(5); COMAR 26.08.02.03A(1); COMAR 26.23.02.06

The Certification Holder conducting activities under Nationwide Permit 53, Removal of Lowhead

Dams shall:

a) Conduct all sediment testing required by the Department; and
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4)

b) Implement subsequent requirements of the Department, based on the sampling results,
including monitoring or other measures deemed necessary by the Department to meet
water quality standards to protect water quality based on the sampling results; and

¢) Submit documentation to the Corps that the Certification Holder has satisfied the
requirements of the Department.

Statement of Necessity for Condition: Removal of material or other remediation may be required
prior to removal of dam for anticipated resulting discharges in toxic amounts which may have an
acute or chronic effect on designated uses and failure to meet water quality standards and meet
designated uses.

Citations: Federal and state laws that authorize this condition include but are not limited to: 33
U.S.C. § 1341(a), (b), & (d); 33 U.S.C. § 1251(b); 33 U.S.C. § 1370; Md. Ann. Code, Env.
Article, Title 1, Subtitles 3 and 4; Md. Ann. Code, Md. Ann. Code, Env. Article, Title 5, Subtitles
5 and 9; Md. Ann. Code, Env. Article, Title 9, Subtitle 3; Md. Ann. Code, Env. Article, Title 16;
COMAR 26.08; COMAR 26.08.02.10G(3); COMAR 26.17.04; COMAR 26.23; COMAR 26.24;
COMAR 26.08, COMAR 26.08.02.03-3 A(5), 26.08.02.03-3B(1); 26.08.02.03-3D(5); COMAR
26.08.02.03-3E(2); COMAR 26.08.02.03-3F(5); COMAR 26.08.02.02B(1); COMAR
26.08.02.03-3G(1); COMAR 26.08.02.03B(1)(b); COMAR 26.08.02.03B(2)(e); COMAR
26.08.02.02B(4); COMAR 26.08.02.03B(2); COMAR 26.08.02.03-3C(7); COMAR
26.08.02.03B(5); COMAR 26.08.02.03A(1); COMAR 26.23.02.06

The Certification Holder conducting activities under NWP 7 Outfall Structures and Associated

Intake Structures shall not:

1)

a) Violate water quality standards; and
b) Result in erosive flows downstream.

Statement of Necessity for Condition: Construction of stormwater facilities in waters of the
United States typically result in alteration of existing waters and are designed to receive
pollutants. Discharges from the facility may contribute additional concentrated pollutants, heated
waters, and erosion to downstream waters without proper design of the facility. Effects may
result in waters failing to meet designated uses.

Citations: Federal and state laws that authorize this condition include but are not limited to: 33
U.S.C. § 1341(a), (b), & (d); 33 U.S.C. § 1251(b); 33 U.S.C. § 1370; Md. Ann. Code, Env.
Article, Title 1, Subtitle 3 and 4; Md. Ann. Code, Md. Ann. Code Env. Article, Title 5, Subtitles 5
and 9; Md. Ann. Code, Env. Article, Title 9, Subtitle 3; COMAR 26.23.02.06; COMAR 26.23;
COMAR 26.17; COMAR 26.08.02.03B

GENERAL CONDITIONS

The Certification Holder shall meet all water quality-related performance standards and

conditions required by the Department in any state issued authorization for activities in Waters of the
United States to ensure that any discharges will not result in a failure to comply with water quality
standards in COMAR 26.08.02. or other water quality requirements of state law or regulation.
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2)

Statement of Necessity for Condition: The condition is necessary to ensure that water quality
standards are met under unique circumstances for discharges which may otherwise qualify under
certified Nationwide Permits and that designated uses of waters are maintained.

Citation: Federal and state laws that authorize this condition include but are not limited to: 33
U.S.C. § 1341(a), (b), & (d); 33 U.S.C. § 1251(b); 33 U.S.C. § 1370; Md. Ann. Code, Env.
Article, Title 1, Subtitles 3 and 4; Md. Ann. Code, Env. Article, Title 5, Subtitles 5 and 9; Md.
Ann. Code, Env. Article, Title 9, Subtitle 3; Md. Ann. Code, Env. Article, Title 16; COMAR
26.08; COMAR 26.08.02.10G(3); COMAR 26.17.04; COMAR 26.23; COMAR 26.24; COMAR
26.08.02.10E; COMAR 26.23.02.06

The Certification Holder conducting activities with temporary impacts to nontidal and tidal

wetlands shall ensure that such nontidal and tidal wetlands are restored to pre-construction contours and
elevations and previous conditions with at least the same nontidal and tidal wetland acreage and
equivalent function as indicated by a return to the same wetland type and in accordance with state issued
authorizations.

Statement of Necessity for Condition: The above condition is required to ensure that waters
continue to meet designated uses. Wetlands provide essential habitat, water quality, food, and
movement corridors for wildlife. Losses exceeding these limits may result in discharges which
interfere with designated uses, including growth and propagation of fish, other aquatic life, and
wildlife through loss of stream channel habitat and wetlands. Required mitigation and loss limits
will maintain the designated uses.

Citation: Federal and state laws that authorize this condition include but are not limited to: 33
U.S.C. § 1341(a), (b), & (d); 33 U.S.C. § 1251(b); 33 U.S.C. § 1370; Md. Ann. Code, Env.
Article, Title 1, Subtitles 3 & 4; Md. Ann. Code, Env. Article, Title 9, Subtitle 3; Md. Ann. Code,
Env. Article, Title 5, Subtitles 5 and 9; Md. Code Ann., Env. Article, Title 9, Subtitle 3; Env.
Article, Title 16; COMAR 26.08; COMAR 26.08.02.10G(3); COMAR 26.17.04; COMAR 26.23;
COMAR 26.24; COMAR 26.08; COMAR 26.08.02.01B(2)(c); COMAR 26.08.02.02B(1)(d);
COMAR 26.08.02.02B(2)(a); COMAR 26.08.02.02B(5); COMAR 26.08.02.02B(6)(a); COMAR
26.08.02.02B(7); COMAR 26.08.02.02B(8); COMAR 26.08.02.07 E (1)-(3); COMAR
26.23.02.06

Statement of Necessity for Condition: Discharges resulting in losses of forested wetlands
adjacent to trout streams may result in increases in water temperature above criteria necessary to
support trout. Forested wetland losses adjacent to trout waters shall be minimized for losses for
which there is no practicable alternative, compensatory mitigation shall be provided. In addition,
temperature increases from loss of shade may result in the lowering of dissolved oxygen in the
water below criteria for trout streams.

Citation: Federal and state laws that authorize this condition include but are not limited to: 33
U.S.C. § 1341(a), (b), & (d); 33 U.S.C. § 1251(b); 33 U.S.C. § 1370; Md. Ann. Code, Env.
Article, Title 1, Subtitles 3 and 4; Md. Ann. Code, Env. Article, Title 5, Subtitles 5 and 9; Md.
Ann. Code, Env. Article, Title 9, Subtitle 3; Md. Ann. Code, Env. Article, Title 16; COMAR
26.08; COMAR 26.08.02.10G(3); COMAR 26.17.04; COMAR 26.23; COMAR 26.24; COMAR
26.23.02.06; COMAR 26.08, COMAR 26.08.02.03-3D-G
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Statement of Necessity for Condition: Wetland soils are often acidic and their disturbance may
result in a failure to meet numeric standards for pH. Limits to losses and mitigation will maintain
the designated uses.

Citation: Federal and state laws that authorize this condition include but are not limited to: 33
U.S.C. § 1341(a), (b), & (d); 33 U.S.C. § 1251(b); 33 U.S.C. § 1370; Md. Ann. Code, Env.
Article, Title 1, Subtitles 3 and 4; Md. Ann. Code, Env. Article, Title 5, Subtitles 5 and 9; Md.
Ann. Code, Env. Article, Title 9, Subtitle 3; Md. Ann. Code, Env. Article, Title 16; COMAR
26.08; COMAR 26.08.02.10G(3); COMAR 26.17.04; COMAR 26.23; COMAR 26.24; COMAR
26.08, COMAR 26.08.02.03-3A(4); COMAR 26.08.02.03-3B(1); COMAR 26.08.02.03-3C(4);
26.08.02.03-3C-1(1); COMAR 26.08.02.03-3D(4); COMAR 26.08.02.03-3E(2)(a); COMAR
26.08.02.03-3F(4); COMAR 26.08.02.03-3G(1); COMAR 26.23.02.06

Statement of Necessity for Condition: Activities may result in discharges which interfere with the
designated use of public water supply through loss or alteration of natural channel and adjacent
wetlands. Required mitigation and loss limits will maintain the designated uses.

Citation: Federal and state laws that authorize this condition include but are not limited to: 33
U.S.C. § 1341(a), (b), & (d); 33 U.S.C. § 1251(b); 33 U.S.C. § 1370; Md. Ann. Code, Env.
Article, Title 1, Subtitles 3 and 4; Md. Ann. Code, Env. Article, Title 5, Subtitles 5 and 9; Md.
Ann. Code, Env. Article, Title 9, Subtitle 3; Md. Ann. Code, Env. Article, Title 16; COMAR
26.08; COMAR 26.08.02.10G(3); COMAR 26.17.04; COMAR 26.23; COMAR 26.24; COMAR
26.08, COMAR 26.08.02.02B(2)(b); 26.08.02.02B(4)(b); 26.08.02.02B(6)(b);
26.08.02.02B(8)(b); COMAR 26.23.02.06

Statement of Necessity for Condition: Temporary disturbances of nontidal wetlands must be
conducted in a specific manner to ensure that the area remains a nontidal wetland with at least the
same extent and characteristics to maintain designated uses.

Citation: Federal and state laws that authorize this condition include but are not limited to: 33
U.S.C. § 1341(a), (b), & (d); 33 U.S.C. § 1251(b); 33 U.S.C. § 1370; Md. Ann. Code, Env.
Atrticle, Title 1, Subtitles 3 and 4; Md. Ann. Code, Env. Article, Title 5, Subtitles 5 and 9; Md.
Ann. Code, Env. Article, Title 9, Subtitle 3; Md. Ann. Code, Env. Article, Title 16; COMAR
26.08; COMAR 26.08.02.10G(3); COMAR 26.17.04; COMAR 26.23; COMAR 26.24; COMAR
26.08; COMAR 26.08.02.03B(1)(b); COMAR 26.08.02.03.03B(2); COMAR 26.08.02.01B(2)(c);
COMAR 26.08.02.02B(1)(d); COMAR 26.08.02.02B(2)(a); COMAR 26.08.02.02B(5); COMAR
26.08.02.02 B(6)(a); COMAR 26.08.02.02 B(7); COMAR 26.08.02.02B(8); COMAR
26.23.02.06

3) The Certification Holder conducting activities which result in the loss of tidal or nontidal
wetlands or waterways, shall implement mitigation in accordance with state issued authorizations.

Statement of Necessity for Condition: The above condition is required to ensure that waters
continue to meet designated uses, as losses of wetlands or waterways in a location-- if not
addressed through compensatory mitigation in the same watershed, may result in water quality
degradation in another water of the United States. Wetlands provide essential habitat, water
quality, food, and movement corridors for wildlife. Losses exceeding these limits may result in
discharges which interfere with designated uses in other waters, including growth and
propagation of fish, other aquatic life, and wildlife through loss of stream channel habitat and
wetlands. Required mitigation and loss limits will maintain the designated uses.
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Citation: Federal and state laws that authorize this condition include but are not limited to: 33
U.S.C. § 1341(a), (b), & (d); 33 U.S.C. § 1251(b); 33 U.S.C. § 1370; Md. Ann. Code, Env.
Article, Title 1, Subtitles 3 & 4; Md. Ann. Code, Env. Article, Title 9, Subtitle 3; Md. Ann. Code,
Env. Article, Title 5, Subtitles 5 and 9; Md. Code Ann., Env. Article, Title 9, Subtitle 3; Env.
Article, Title 16; COMAR 26.08; COMAR 26.08.02.10G(3); COMAR 26.17.04; COMAR 26.23;
COMAR 26.24; COMAR 26.08; COMAR 26.08.02.01B(2)(c); COMAR 26.08.02.02B(1)(d);
COMAR 26.08.02.02B(2)(a); COMAR 26.08.02.02B(5); COMAR 26.08.02.02B(6)(a); COMAR
26.08.02.02B(7); COMAR 26.08.02.02B(8); COMAR 26.08.02.07 E (1)-(3); COMAR
26.23.02.06

Statement of Necessity for Condition: Discharges resulting in losses of forested wetlands
adjacent to trout streams may result in increases in water temperature above criteria necessary to
support trout. Forested wetland losses adjacent to trout waters shall be minimized for losses for
which there is no practicable alternative, and compensatory mitigation shall be provided. In
addition, temperature increases from loss of shade may result in the lowering of dissolved oxygen
in the water below criteria for trout streams.

Citation: Federal and state laws that authorize this condition include but are not limited to: 33
U.S.C. § 1341(a), (b), & (d); 33 U.S.C. § 1251(b); 33 U.S.C. § 1370; Md. Ann. Code, Env.
Article, Title 1, Subtitles 3 and 4; Md. Ann. Code, Env. Article, Title 5, Subtitles 5 and 9; Md.
Ann. Code, Env. Article, Title 9, Subtitle 3; Md. Ann. Code, Env. Article, Title 16; COMAR
26.08; COMAR 26.08.02.10G(3); COMAR 26.17.04; COMAR 26.23; COMAR 26.24; COMAR
26.23.02.06; COMAR 26.08, COMAR 26.08.02.03-3D-G

Statement of Necessity for Condition: Wetland soils are often acidic and their disturbance may
result in a failure to meet numeric standards for pH. Limits to losses and mitigation will maintain
the designated uses.

Citation: Federal and state laws that authorize this condition include but are not limited to: 33
U.S.C. § 1341(a), (b), & (d); 33 U.S.C. § 1251(b); 33 U.S.C. § 1370; Md. Ann. Code, Env.
Atrticle, Title 1, Subtitles 3 and 4; Md. Ann. Code, Env. Article, Title 5, Subtitles 5 and 9; Md.
Ann. Code, Env. Article, Title 9, Subtitle 3; Md. Ann. Code, Env. Article, Title 16; COMAR
26.08; COMAR 26.08.02.10G(3); COMAR 26.17.04; COMAR 26.23; COMAR 26.24; COMAR
26.08, COMAR 26.08.02.03-3A(4); COMAR 26.08.02.03-3B(1); COMAR 26.08.02.03-3C(4);
26.08.02.03-3C-1(1); COMAR 26.08.02.03-3D(4); COMAR 26.08.02.03-3E(2)(a); COMAR
26.08.02.03-3F(4); COMAR 26.08.02.03-3G(1); COMAR 26.23.02.06

Statement of Necessity for Condition: Activities may result in discharges which interfere with the
designated use of public water supply through loss or alteration of natural channel and adjacent
wetlands. Required mitigation and loss limits will maintain the designated uses.

Citations: Federal and state laws that authorize this condition include but are not limited to: 33
U.S.C. § 1341(a), (b), & (d); 33 U.S.C. § 1251(b); 33 U.S.C. § 1370; Md. Ann. Code, Env.
Article, Title 1, Subtitles 3 and 4; Md. Ann. Code, Env. Article, Title 5, Subtitles 5 and 9; Md.
Ann. Code, Env. Article, Title 9, Subtitle 3; Md. Ann. Code, Env. Article, Title 16; COMAR
26.08; COMAR 26.08.02.10G(3); COMAR 26.17.04; COMAR 26.23; COMAR 26.24; COMAR
26.08, COMAR 26.08.02.02B(2)(b); 26.08.02.02B(4)(b); 26.08.02.02B(6)(b);
26.08.02.02B(8)(b); COMAR 26.23.02.06
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4)

Statement of Necessity for Condition: Temporary disturbances of nontidal wetlands must be

conducted in a specific manner to ensure that the area remains a nontidal wetland with at least the
same extent and characteristics to maintain designated uses.

Citations: Federal and state laws that authorize this condition include but are not limited to: 33
U.S.C. § 1341(a), (b), & (d); 33 U.S.C. § 1251(b); 33 U.S.C. § 1370; Md. Ann. Code, Env.
Article, Title 1, Subtitles 3 and 4; Md. Ann. Code, Env. Article, Title 5, Subtitles 5 and 9; Md.
Ann. Code, Env. Article, Title 9, Subtitle 3; Md. Ann. Code, Env. Article, Title 16; COMAR
26.08; COMAR 26.08.02.10G(3); COMAR 26.17.04; COMAR 26.23; COMAR 26.24; COMAR
26.08; COMAR 26.08.02.03B(1)(b); COMAR 26.08.02.03.03B(2); COMAR 26.08.02.01B(2)(c);
COMAR 26.08.02.02B(1)(d); COMAR 26.08.02.02B(2)(a); COMAR 26.08.02.02B(5); COMAR
26.08.02.02 B(6)(a); COMAR 26.08.02.02 B(7); COMAR 26.08.02.02B(8); COMAR
26.23.02.06

Activities which result in an earth disturbance subject to the requirements in Annotated Code of

Maryland, Environment Article, Title 4 and COMAR 26.17.01 shall have an erosion and sediment control
plan approved by the appropriate approval authority, including following the stabilization requirements
set forth in COMAR 26.17.01.07 and “2011 Maryland Standards and Specifications for Soil Erosion and
Sediment Control,” as may be amended.

)

Statement of Necessity for Condition: Sidecasting of material within or adjacent to regulated
resources or other earth disturbance may result in discharges that result in impacts to water
quality, clarity, growth and propagation of fish, other aquatic life, wildlife, potable water; and
other designated uses.

Citations: Federal and state laws that authorize this condition include but are not limited to: 33
U.S.C. § 1341(a), (b), & (d); 33 U.S.C. § 1251(b); 33 U.S.C. § 1370; Md. Ann. Code, Env.
Article, Title 1, Subtitles 3 and 4; Md. Ann. Code, Env. Article, Title 5, Subtitles 5 and 9; Md.
Ann. Code, Env. Article, Title 9, Subtitle 3; Md. Ann. Code, Env. Article, Title 16; COMAR
26.08; COMAR 26.08.02.10E; COMAR 26.08.02.02B(1); 26.08.02.03B(1)(b);
26.08.02.03B(2)(e); COMAR 26.17.01; COMAR 26.23.02.06; COMAR 26.23; COMAR 26.24

The disturbance of the bottom of the water and sediment transport into adjacent State waters shall

be minimized.

6)

Statement of Necessity for Condition: Sidecasting of material or other earth disturbance within or
adjacent to regulated resources may result in discharges that result in impacts to water quality and
designated uses, including growth and propagation of fish, other aquatic life, and wildlife.

Citations: Federal and state laws that authorize this condition include but are not limited to: 33
U.S.C. § 1341(a), (b), & (d); 33 U.S.C. § 1251(b); 33 U.S.C. § 1370; Md. Ann. Code, Env.
Article, Title 1, Subtitles 3 and 4; Md. Ann. Code, Env. Article, Title 5, Subtitles 5 and 9; Md.
Ann. Code, Env. Article, Title 9, Subtitle 3; Md. Ann. Code, Env. Article, Title 16; COMAR
26.08; COMAR 26.08.02.10E; COMAR 26.08.02.02B(1); 26.08.02.03B(1)(b);
26.08.02.03B(2)(e); COMAR 26.23.02.06

The Certification Holder shall adhere to the construction time of year restrictions, unless waived

or amended by the Department, as identified in a state authorization.
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7)

Statement of Necessity for Condition: Restrictions on instream construction are necessary to
protect designated uses for propagation and growth of fish, other aquatic life, and wildlife.

Citations: Federal and state laws that authorize this condition include but are not limited to: 33
U.S.C. § 1341(a), (b), & (d); 33 U.S.C. § 1251(b); 33 U.S.C. § 1370; Md. Ann. Code, Env.
Article, Title 1, Subtitles 3 and 4; Md. Ann. Code, Env. Article, Title 5, Subtitles 5 and 9; Md.
Ann. Code, Env. Article, Title 9, Subtitle 3; Md. Ann. Code, Env. Article, Title 16; COMAR
26.08; COMAR 26.08.02.03.03B(1)(b); 26.08.02.03.03B(2); COMAR 26.23.02.06

The Certification Holder conducting activities in Historic Waterfowl Concentration Areas as

identified on the Maryland Department of Natural Resource’s MERLIN Online website
(https://gisapps.dnr.state.md.us/MERLIN/index.html) under the "Living Resources" layer and labeled "
Waterfowl Areas", shall apply, unless otherwise determined by the Department in a state authorization, a
time of year construction restriction of November 15-March 1, inclusive of any year. The following types
of projects are not subject to the November 15-March 1, inclusive of any year, time of year restriction:

8)

a) Riprap/revetment shoreline protection construction of 375 linear feet or less in length
b) Bulkhead construction or replacement that is 350 linear feet or less in length

c) Living shoreline construction that is 375 linear feet or less in length and has a
maximum channelward extent of 35 feet or less

Statement of Necessity for Condition: Restrictions on water construction are necessary to protect
designated uses for propagation and growth of fish, other aquatic life, and wildlife. A time of
year restriction is necessary to allow for wintering waterfowl to move from breeding areas to
seasonally use suitable winter habitat. Breeding and wintering habitat are both essential to
support waterfowl populations. Breeding habitat alone would not sustain waterfowl during
winter. Disturbance during the closure period beyond stated thresholds would interfere directly
or indirectly with designated uses for growth and propagation of fish, other aquatic life, and
wildlife.

Citations: Federal and state laws that authorize this condition include but are not limited to: 33
U.S.C. § 1341(a), (b), & (d); 33 U.S.C. § 1251(b); 33 U.S.C. § 1370; Md. Ann. Code, Env.
Article, Title 1, Subtitles 3 and 4; Md. Ann. Code, Env. Article, Title 5, Subtitles 5 and 9; Md.
Ann. Code, Env. Article, Title 9, Subtitle 3; Md. Ann. Code, Env. Article, Title 16; COMAR
26.08; COMAR 26.08.02.03.03B(1)(b); 26.08.02.03.03B(2); COMAR 26.23.02.06; COMAR
26.08.02.03B(2)(e); 26.08.02.02B(3); COMAR 26.08.02.02B(1)(d)

Statement of Necessity for Condition: Restrictions on instream construction are necessary to
protect designated uses for propagation and growth of fish, other aquatic life, and wildlife.

Citations: Federal and state laws that authorize this condition include but are not limited to: 33
U.S.C. § 1341(a), (b), & (d); 33 U.S.C. § 1251(b); 33 U.S.C. § 1370; Md. Ann. Code, Env.
Atrticle, Title 1, Subtitles 3 and 4; Md. Ann. Code, Env. Article, Title 5, Subtitles 5 and 9; Md.
Ann. Code, Env. Article, Title 9, Subtitle 3; Md. Ann. Code, Env. Article, Title 16; COMAR
26.08; COMAR 26.08.02.03.03B(1)(b); 26.08.02.03.03B(2); COMAR 26.23.02.06

The regulated activity shall be conducted so as not to restrict or impede the:
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9)

a) Movement of wildlife indigenous to the nontidal wetlands or adjacent water; or

b) Passage of normal or expected high water flows.

Statement of Necessity for Condition: Movement of aquatic life and passage of flows is essential
for growth and propagation of aquatic life, fish, and other wildlife to meet these designated uses.

Citations: Federal and state laws that authorize this condition include but are not limited to: 33
U.S.C. § 1341(a), (b), & (d); 33 U.S.C. § 1251(b); 33 U.S.C. § 1370; Md. Ann. Code, Env.
Article, Title 1, Subtitles 3 and 4; Md. Ann. Code, Env. Article, Title 5, Subtitles 5 and 9; Md.
Ann. Code, Env. Article, Title 9, Subtitle 3; Md. Ann. Code, Env. Article, Title 16; COMAR
26.08; COMAR 26.08.02.10E; COMAR 26.08.02.02B(1); 26.08.02.03B(1)(b);
26.08.02.03B(2)(e); COMAR 26.17.01; COMAR 26.23.02.06; COMAR 26.23; COMAR 26.24;
COMAR 26.17.04

When operating an intake structure, the Certification Holder shall use a screen having a nominal

mesh size of Imm and an intake velocity not to exceed 0.5 ft/sec. during the Time of Year Restriction
specified in the applicable Department authorization.

10)

Statement of Necessity for Condition: Movement of aquatic life and passage of flows is essential
for growth and propagation of aquatic life, fish, and other wildlife to meet these designated uses.

Citation: Federal and state laws that authorize this condition include but are not limited to: 33
U.S.C. § 1341(a), (b), & (d); 33 U.S.C. § 1251(b); 33 U.S.C. § 1370; Md. Ann. Code, Env.
Article, Title 1, Subtitles 3 and 4; Md. Ann. Code, Env. Article, Title 5, Subtitles 5 and 9; Md.
Ann. Code, Env. Article, Title 9, Subtitle 3; Md. Ann. Code, Env. Article, Title 16; COMAR
26.08; COMAR 26.08.02.10E; COMAR 26.08.02.02B(1); 26.08.02.03B(1)(b);
26.08.02.03B(2)(e); COMAR 26.17.01; COMAR 26.23.02.06; COMAR 26.23; COMAR 26.24;
COMAR 26.17.04

The Certification Holder shall design and implement stream crossings to meet, at a minimum,

unless otherwise determined by the Department in a state authorization, the following performance

criteria:

a) If practicable, a structure (for example, bridge or arched culvert) shall span the bank
full wetted width and have additional headroom to provide semi-aquatic and terrestrial
wildlife passage for species capable of movement through the pre-disturbance channel;

b) If a bridge spanning in accordance with item a. is not feasible due to site constraints,
then culvert bottoms, including footers, shall be embedded below the streambed a
minimum of 2 feet and below the vertical adjustment potential of the streambed. Pipe
culverts should be embedded at least 25%, or 2 feet, whichever is less;

c) Water velocity and depth within the crossing structure shall match those observed at
reference conditions within the stream under a variety of flows. Low-flow conditions
may not result in reduced fish passage within the culvert, compared to upstream and
downstream conditions;

d) Substrate shall be placed within the structure, including both fine and coarse substrate,
and should match the natural substrate found upstream and downstream of the crossing
during normal flow conditions. Bank and other key bed structural elements and
characteristics should be resilient to high-flow events and may require additional channel
manipulation upstream and downstream of the structure (e.g., stream restoration,

11
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11)

stabilization, etc.). Scour protection may not result in reduced fish passage and shall be
avoided where possible;

e) Culverts shall be aligned with the natural stream channel and skew should be
minimized, not exceeding 30 degrees. The structure gradient shall be no steeper than the
streambed gradient at either end of the crossing and should match the overall streambed
gradient based on reference reach conditions. The culvert shall be designed and installed
to retain transport rock and sediment to mimic natural bed conditions. When possible,
crossing structures should be located at a pool feature; and

f) Structures shall be designed and placed to avoid entanglement of other fish, aquatic
life, and wildlife.

Statement of Necessity for Condition: Movement of aquatic life and passage of flows is essential
for growth and propagation of aquatic life, fish, and other wildlife to meet these designated uses.

Citations: Federal and state laws that authorize this condition include but are not limited to: 33
U.S.C. § 1341(a), (b), & (d); 33 U.S.C. § 1251(b); 33 U.S.C. § 1370; Md. Ann. Code, Env.
Article, Title 1, Subtitles 3 and 4; Md. Ann. Code, Env. Article, Title 5, Subtitles 5 and 9; Md.
Ann. Code, Env. Article, Title 9, Subtitle 3; Md. Ann. Code, Env. Article, Title 16; COMAR
26.08; COMAR 26.08.02.10E; COMAR 26.08.02.02B(1); 26.08.02.03B(1)(b);
26.08.02.03B(2)(e); COMAR 26.17.01; COMAR 26.23.02.06; COMAR 26.23; COMAR 26.24;
COMAR 26.17.04:

The Certification Holder shall obtain any and all additional authorizations or approvals, including

self-certifying General Permits issued by the Department, and shall comply with all conditions of such
authorizations.

12)

Statement of Necessity for Condition: The condition is necessary to ensure that water quality
standards are met under unique circumstances for discharges which may otherwise qualify under
the certified Nationwide Permits and to maintain designated uses of waters.

Citation: Federal and state laws that authorize this condition include but are not limited to: 33
U.S.C. § 1341(a), (b), & (d); 33 U.S.C. § 1251(b); 33 U.S.C. § 1370; Md. Ann. Code, Env.
Article, Title 1, Subtitles 3 and 4; Md. Ann. Code, Env. Article, Title 5, Subtitles 5 and 9; Md.
Ann. Code, Env. Article, Title 9, Subtitle 3; Md. Ann. Code, Env. Article, Title 16; COMAR
26.08; COMAR 26.08.02.10G(3); COMAR 26.23.02.06; COMAR 26.17.01; COMAR 26.23;
COMAR 26.24

This Certification does not obviate the need to obtain required authorizations or approvals from

other State, federal or local agencies as required by law.

Statement of Necessity for Condition: The condition is necessary to ensure that water quality
standards are met under unique circumstances for discharges which may otherwise qualify under
the certified Nationwide Permits and to maintain designated uses of waters.

Citation: Federal and state laws that authorize this condition include but are not limited to: 33
U.S.C. § 1341(a), (b), & (d); 33 U.S.C. § 1251(b); 33 U.S.C. § 1370; Md. Ann. Code, Env.
Article, Title 1, Subtitles 3 and 4; Md. Ann. Code, Env. Article, Title 5, Subtitles 5 and 9; Md.
Ann. Code, Env. Article, Title 9, Subtitle 3; Md. Ann. Code, Env. Article, Title 16; COMAR
26.08; COMAR 26.08.02.10G(3); COMAR 26.08.02.06; COMAR 26.17.04; COMAR 26.23;
COMAR 26.24; COMAR 26.23.02.06

12
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13)

The proposed project shall be constructed in accordance with the approved final plan by the

Department, or, if Department approval is not required, the plan approved by the Corps; and its approved
revisions.

14)

Statement of Necessity for Condition: The condition is necessary to ensure that water quality
standards are met and designated uses are maintained under unique circumstances for discharges
which may otherwise qualify under the certified Nationwide Permits and to maintain designated
uses of waters.

Citation: Federal and state laws that authorize this condition include but are not limited to: 33
U.S.C. § 1341(a), (b), & (d); 33 U.S.C. § 1251(b); 33 U.S.C. § 1370; Md. Ann. Code, Env.
Article, Title 1, Subtitles 3 and 4; Md. Ann. Code, Env. Article, Title 5, Subtitles 5 and 9; Md.
Ann. Code, Env. Article, Title 9, Subtitle 3; Md. Ann. Code, Env. Article, Title 16; COMAR
26.08; COMAR 26.08.02.10G(3); COMAR 26.08.02.02B(1); 26.08.02.03B(1)(b);
26.08.02.03B(2)(e); COMAR 26.23.02.06; COMAR 26.17.04; COMAR 26.23; COMAR 26.24;
COMAR 26.23.02.06

All fill and construction materials not used in the project shall be removed and disposed of in a

manner which will prevent their entry into waters of this State.

15)

Statement of Necessity for Condition: Fill and construction material within or adjacent to
regulated resources may result in discharges that result in impacts to water quality and designated
uses. The condition is necessary to ensure that water quality standards are met under unique
circumstances for discharges which may otherwise qualify under the certified Nationwide
Permits, including growth and propagation of fish, other aquatic life, and wildlife, and meets
water quality standards for turbidity.

Citation: Federal and state laws that authorize this condition include but are not limited to: 33
U.S.C. § 1341(a), (b), & (d); 33 U.S.C. § 1251(b); 33 U.S.C. § 1370; Md. Ann. Code, Env.
Article, Title 1, Subtitles 3 and 4; Md. Ann. Code, Env. Article, Title 5, Subtitles 5 and 9; Md.
Ann. Code, Env. Article, Title 9, Subtitle 3; Md. Ann. Code, Env. Article, Title 16; COMAR
26.08; COMAR 26.08.02.10G(3); COMAR 26.08.02.03.03B(1)(b); COMAR
26.08.02.03.03B(2); COMAR 26.08.02.03-3 A(5); COMAR 26.08.02.03-3B(1); COMAR
26.08.02.03-3D(5); COMAR 26.08.02.03-3E(2); COMAR 26.08.02.03-3F(5); COMAR
26.08.02.03-3G(1); COMAR 26.08.02.02B(1); COMAR 26.08.02.03B(1)(b); COMAR
26.08.02.03B(2)(e); COMAR 26.08.02.03-3C(5) COMAR 26.08.02.03-3A(5); COMAR
26.23.02.06; COMAR 26.17.04; COMAR 26.23; COMAR 26.24

Statement of Necessity for Condition: Material within or adjacent to regulated resources may
result in discharges that result in impacts to water quality and designated uses.

Citations: Federal and state laws that authorize this condition include but are not limited to: 33
U.S.C. § 1341(a), (b), & (d); 33 U.S.C. § 1251(b); 33 U.S.C. § 1370; Md. Ann. Code, Env.
Article, Title 1, Subtitles 3 and 4; Md. Ann. Code, Env. Article, Title 5, Subtitles 5 and 9; Md.
Ann. Code, Env. Article, Title 9, Subtitle 3; Md. Ann. Code, Env. Article, Title 16; COMAR
26.08; COMAR 26.08.02.02B(1); 26.08.02.03B(1)(b); 26.08.02.03B(2)(e); COMAR 26.23.02.06;
COMAR 27.17.04; COMAR 26.23; COMAR 26.24

This Certification does not authorize any injury to private property, any invasion of rights, or any

infringement of federal, state, or local laws or regulations.

13
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16)

Statement of Necessity for Condition: The condition is necessary to clarify the scope of this
certification to ensure compliance with water quality regulations, without limiting restrictions
through other requirements.

Citation: Federal and state laws that authorize this condition include but are not limited to: 33
U.S.C. § 1341(a), (b), & (d); 33 U.S.C. § 1251(b); 33 U.S.C. § 1370; Md. Ann. Code, Env.
Article, Title 1, Subtitles 3 and 4; Md. Ann. Code, Env. Article, Title 5, Subtitles 5 and 9; Md.
Ann. Code, Env. Article, Title 9, Subtitle 3; Md. Ann. Code, Env. Article, Title 16; COMAR
26.08, COMAR 26.08.02.10E; COMAR 26.23.02.06; COMAR 26.17.04; COMAR 26.23;
COMAR 26.24

The Certification Holder shall allow authorized representatives of the Department access to the

site of authorized activities during normal business hours to conduct inspections and evaluations of the
operations and records necessary to assure compliance with this Certification.

17)

Statement of Necessity for Condition: Conditions of certification involve precise actions to
comply with water quality standards. Site inspection may be necessary to ensure that limits,
methods, and other requirements are met to ensure that water quality standards are met and
designated uses are maintained.

Citation: Federal and state laws that authorize this condition include but are not limited to: 33
U.S.C. § 1341(a), (b), & (d); 33 U.S.C. § 1251(b); 33 U.S.C. § 1370; Md. Ann. Code, Env.
Article, Title 1, Subtitles 3 and 4; Md. Ann. Code, Env. Article, Title 5, Subtitles 5 and 9; Md.
Ann. Code, Env. Article, Title 9, Subtitle 3; Md. Ann. Code, Env. Article, Title 16; COMAR
26.08; COMAR 26.23.02.06; COMAR 26.23; COMAR 26.24; COMAR 26.17.04

This Certification is valid for the NWPs identified herein until such time that the NWPs expire.

Statement of Necessity for Condition: This condition is necessary to qualify the period of
applicability of the terms and conditions of this Certification and Coastal Zone Consistency
Determination to be protective of Maryland water quality standards.

Citations: Federal and state laws that authorize this condition include but are not limited to: 33
U.S.C. § 1341(a), (b), & (d); 33 U.S.C. § 1251(b); 33 U.S.C. § 1370; 40 C.F.R. 121, 15 C.F.R.
930, Md. Ann. Code, Env. Article, Title 1, Subtitles 3 and 4; Md. Ann. Code, Env. Article, Title
5, Subtitles 5 and 9; Md. Ann. Code, Env. Article, Title 9, Subtitle 3; Md. Ann. Code, Env.
Article, Title 16; COMAR 26.08; COMAR 26.23.02.06; COMAR 26.23; COMAR 26.24;
COMAR 26.17.04

Failure to comply with these conditions may subject the Certification Holder to criminal and/or civil
penalties or other enforcement action in accordance with applicable law.

CERTIFICATION APPROVED: DATE:

0 % &7/ October 15, 2021
D. Lee Currey

Director

Water and Science Administration

Attachments (1 & 2)
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APPENDIX B

fon ) STATE OF MARYLAND
Trwg-‘? DEPARTMENT OF THE ENVIRONMENT

WATER AND SCIENCE ADMINISTRATION
COASTAL ZONE CONSISTENCY DETERMINATION
Nationwide Permit Reissuance, SPN-20-62

ISSUED TO: U.S. Army Corps of Engineers, Baltimore District
2 Hopkins Plaza, Baltimore, MD 21201

U.S. Army Corps of Engineers, Philadelphia District
The Wanamaker Building
100 Penn Square East, Philadelphia, PA 19107-3390

DETERMINATION DATE: October 12, 2021
PROJECT LOCATION: State of Maryland

DESCRIPTION OF PROJECT: Nationwide Permits (NWPs) are general permits issued on a
nationwide basis to streamline the authorization of activities that result in discharges of dredged or fill
material into Waters of the United States with no more than minimal individual and cumulative adverse
environmental effects. Many of the proposed NWPs require notification to the District Engineer before
commencing those activities, to ensure that the activities authorized by those NWPs cause no more than
minimal individual and cumulative adverse environmental effects.

On September 15, 2020, the U.S. Army Corps of Engineers (Corps) published in the Federal Register its
proposal to reissue the 52 existing NWPs with modification and issue five new Nationwide Permits. On
September 25 and 30, 2020, respectively, the U.S. Army Corps of Engineers, Philadelphia and Baltimore
District (District) requested a Coastal Zone Consistency Determination (Determination) under the Coastal
Zone Management Act (CZMA) for the proposed NWPs, with specific regionally applicable conditions
and proposed suspensions. Further information was submitted by the District’s on October 19, 2020. The
Department issued a Determination on December 15, 2020.

On January 13, 2021, the Corps reissued 12 existing and/or modified NWPs (NWPs 12, 21, 29, 39, 40,
42, 43, 44, 48, 50, 51, 52) and issued four new NWPs (55 (A), 56(B), 57(C), 58(D)) effective on March
15, 2021. By letter to MDE dated March 8, 2021, the Corps declined to rely on the Determination issued
by Maryland on December 15, 2020 for these reissued and new NWPs. As such a project proponent is
required to request a Determination from Maryland for these NWPs.

On August 19, 2021, the Corps notified Maryland that it was extending an opportunity to states for
supplemental CZMA coordination and opportunity to issue a Determination by Maryland until on or
before October 15, 2021 for the 41 NWPs not yet reissued by the Corps. Specifically, NWPs 3, 4,5, 6, 7,
13, 14, 15, 16, 17, 18, 19, 20, 22, 23, 25, 27, 30, 31, 32, 33, 34, 35, 36, 37, 38, 41, 45, 46, 49, 53, 54 and
59 (E). The following proposed NWPs continue to be proposed to be suspended in Maryland: 1, 2, 5, 6,
7,9, 10, 11, 12, 13, 14, 15, 16, 18, 19, 21, 26 (reserved) 28, 29, 33, 34, 35, 36, 39, 40, 41, 42, 43, 44, 45,
46, 47 (reserved), 49, 50, 51, 56, 57, 58, 59 (E). The following proposed NWPs continue to be proposed
to be partially suspended in Maryland: 3, 52. The following proposed NWPs will not be suspended in
Maryland: 3 (partial) 4, 8, 17, 20, 22, 23, 24, 25, 27, 30, 31, 32, 37, 38, 48, 52 (partial) 53, 54, 55, 56 with
regional conditions.

This Determination is applicable to the terms of the Proposed Nationwide Permits with General
and Regional Conditions and only applies if the Final Nationwide Permits and General and
Regional Conditions that are issued are no less restrictive than the Proposed Nationwide Permits
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COASTAL ZONE CONSISTENCY DETERMINATION
Nationwide Permit Reissuance, SPN-20-62

and General and Regional Conditions. This Determination is issued for all NWPs 1, 2, 3, 4,5, 6, 7,
8,9, 10, 11, 13, 14, 15, 16, 17, 18, 19, 20, 22, 23, 24, 25, 27, 28, 30, 31, 32, 33, 34, 35, 36, 37, 38, 41, 45,
46, 49, 53, 54 and E (59), regardless of suspensions proposed.

COASTAL ZONE CONSISTENCY DETERMINATION

BASED ON THE FOLLOWING CONDITIONS, THE DEPARTMENT HAS DETERMINED
THAT THE REGULATED ACTIVITIES DESCRIBED IN THE PROPOSED NATIONWIDE
PERMITS PUBLISHED SEPTEMBER 15, 2020 AND PROPOSED GENERAL AND REGIONAL
CONDITIONS (ATTACHMENTS 1, 2) ARE CONSISTENT WITH THE STATE’S FEDERALLY
APPROVED COASTAL ZONE MANAGEMENT PROGRAM, AS REQUIRED BY SECTION
307 OF THE FEDERAL COASTAL ZONE MANAGEMENT ACT OF 1972, AS AMENDED,
AND PROVIDED THAT A PERSON CONDUCTING AN ACTIVITY UNDER A NATIONWIDE
PERMIT IN THE MARYLAND COASTAL ZONE SHALL COMPLY WITH ALL APPLICABLE
ENFORCEABLE POLICIES (ATTACHMENT 3) UNDER THE APPROVED MARYLAND
COASTAL ZONE MANAGEMENT PROGRAM.

CONDITIONS

1) Discharges for any Nationwide Permit, excluding Nationwide Permit 27 and Nationwide Permit
54, resulting in losses exceeding the thresholds below require an individual Determination:

a) 1,000 linear feet or 2 acre, whichever is less, of stream bed or stream bank
of perennial or intermittent streams and tidal ditches; or

b) ¥ total acre of tidal and nontidal wetlands.

Enforceable Policies:

5.1.10 Core Policies Quality of Life -Erosion and Sediment Control;

5.1.3.2, Water Resources Protection & Management Policy 2 — Protection of Designated Uses;
5.1.4. Flood Hazards & Community Resilience Policies 1-3, Flood Hazards & Community
Resilience Policy 1 — No Adverse Impact;

5.2.1 Coastal Uses, limited to Nationwide permit activities which in occur in waters of the United
States;

5.2.1.1-5.2.1.29 Chesapeake and Atlantic Coastal Bays Critical Area

5.2.2 Tidal Wetlands

5.2.4 Forests Forest Policy 1 — Projects Impacting More Than 40,000 Square Feet Must Generally
Identify & Protect Habitat & Mitigate for Impacts

2) The person conducting a Nationwide Permit activity (Permittee) shall meet all water quality-related
performance standards and conditions required by the Department in any state issued authorization for
activities in Waters of the United States to ensure that any discharges will not result in a failure to comply
with water quality standards in COMAR 26.08.02. or other water quality requirements of state law or
regulation and enforceable policies under the Maryland Coastal Zone Management Program; and local
and State Critical Area Program approvals.
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3)

Enforceable Policies:

5.1.10 Core Policies Quality of Life -Erosion and Sediment Control;

5.1.3.2, Water Resources Protection & Management Policy 2 — Protection of Designated Uses;
5.1.4. Flood Hazards & Community Resilience Policies 1 -3

5.2.1 Coastal Uses, limited to Nationwide permit activities which occur in waters of the United
States;

5.2.1.1-5.2.1.29 Chesapeake and Atlantic Coastal Bays Critical Area

5.2.2 Tidal Wetlands

5.2.3 Nontidal Wetlands

5.2.6 Living Aquatic Resources

The Permittee conducting activities under Nationwide Permit 3 Maintenance shall comply with

the following enforceable policies limited to those areas which are Waters of the United States in the
Chesapeake and Atlantic Coastal Bays Critical Area:

4)

5)

5.2.1 Critical Area Policy 2 -Buffer Disturbance; and
5.2.1 Critical Area Policy 17 — Buffer Management Plan.

The Permittee of NWP 7 Outfall Structures and Associated Intake Structures shall:

a) Ensure that no discharges from the constructed facility:
(i) Violate water quality standards; or

(ii) Result in erosive flows downstream; and

b) Comply with the following enforceable policies for activities in Waters of the United States
in the Chesapeake and Atlantic Coastal Bays Critical Area, and according to the applicable
land use category:

5.1.3 Water Resources Protection & Management Policy 8 — Stormwater Management;
5.2.1 Critical Area Policy 11 -Intensely Developed Areas;
5.2.1 Critical Policy 12 -Limited Development Areas & Resource Conservation

Areas

The Permittee conducting activities under Nationwide Permit 13 Bank Stabilization shall comply

with the following enforceable policies limited to those areas which are Waters of the United States in the
Chesapeake and Atlantic Coastal Bays Critical Area:

6)

5.2.1 Critical Area Policy 2 — Buffer Disturbance; and
5.2.1 Critical Area Policy 17 — Buffer Management Plan

The Permittee conducting activities under Nationwide Permit 14 Linear Transportation Projects

shall comply with the following enforceable policies limited to those areas which are Waters of the
United States in the Chesapeake and Atlantic Coastal Bays Critical Area:

5.2.1 Critical Area Policy 8 - Restrictions on Stream Crossings and Impacts;
5.2.1 Critical Area Policy 10 - Avoid & Minimize Construction Impacts in Habitat Areas;
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5.2.1 Critical Area Policy 1 — Scope of the Buffer;
5.2.1 Critical Area Policy 2 — Buffer Disturbance; and
5.2.1 Critical Area Policy 17 — Buffer Management Plan

7) The Permittee of Nationwide Permit 17 Hydropower Projects shall comply with the following
enforceable policies limited to those areas which have foreseeable coastal effect to Waters of the United
States in the Chesapeake or Atlantic Coastal Bays Critical Area:

5.2.1 Critical Area Policy 5 -Restrictions on Stream Alterations; and
5.2.1 Critical Area Policy 7 - Prohibition of Dams and Structures

8) The Permittee conducting activities under Nationwide Permit 19 Minor Dredging shall comply
with the following enforceable policy:

5.2.1 Critical Area Policy 2 — Buffer Disturbance

9) The Permittee conducting activities under Nationwide Permit 23 Categorical Exclusions shall
comply with the following enforceable policies limited to those areas which are Waters of the United
States in the Chesapeake and Coastal Bays Critical Area:

5.2.1 Critical Area Policy 1 — Scope of the Buffer;
5.2.1 Critical Area Policy 2 — Buffer Disturbance; and
5.2.1 Critical Area Policy 17 — Buffer Management Plan

10) The Permittee conducting activities under Nationwide Permit 27 Aquatic Habitat Restoration,
Establishment, and Enhancement Activities shall comply with the following conditions:

a) An individual Determination is required for activities:

i) In nontidal wetlands having significant plant or wildlife value, as defined in COMAR
26.23.01B(80) as identified by the Certification Holder via the Maryland Watershed
Resources Registry at the

link: https://watershedresourcesregistry.org/states/maryland.html; or

ii) Resulting in the conversion of greater than ¥ acre of forested wetlands to another
wetland type, excluding conversions of loblolly pine plantations; and

iii) In tidal wetlands that support threatened or endangered species, or species in need of
conservation as listed in COMAR 08.03.08; are contiguous to nontidal wetlands having
significant plant or wildlife value as defined in COMAR 26.23.01.01B(80) as identified
by the Certification Holder via the Maryland Watershed Resources Registry at the

link: https://watershedresourcesregistry.org/states/maryland.html; or support communities
with bald cypress (Taxodium distichum) or Atlantic white cedar (Chamaecyparis
thyoides) and that contain at least 20 percent of these species in any strata as determined
by the 1987 Corps of Engineers Wetland Delineation Manual and applicable regional
supplements; or
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b) For projects that result in the release of sediments from impounded waters, the Permitee
shall:

(i) Conduct all sediment testing required by the Department; and

(i) Implement subsequent requirements of the Department, based on the sampling
results, including monitoring or other measures deemed necessary by the Department to
meet water quality standards to protect water quality based on the sampling results; and

(iii) Submit documentation to the Corps that the Permitee has satisfied the requirements
of the Department.

Enforceable Policies:

5.1.1 Quality of Life Policy 10 — Erosion & Sediment Control;

5.1.3 Water Resources Protection & Management Policy 2 — Protection of Designated Uses;

5.1.4. Flood Hazards & Community Resilience Policies 1-3;

5.2.2 Tidal Wetlands Tidal Wetlands Policy 1 — Projects That Alter Natural Character Shall
Avoid Dredging & Filling, Be Water-Dependent and Provide Appropriate Mitigation;

5.2.3 Non-Tidal Wetlands; Non-Tidal Wetlands Policy 1 — Removal or Alteration is Generally
Prohibited Unless There Is No Practicable Alternative, in Which Case, Impacts are First
Minimized & Then Mitigated to Replace Ecological Values;

5.2.4 Forests Forest Policy 1 — Projects Impacting More Than 40,000 Square Feet Must Generally
Identify & Protect Habitat & Mitigate for Impacts; and

5.2.6 Living Aquatic Resources Policies 1-4 and 6-14

d) The Permittee conducting activities under Nationwide Permit 27 Aquatic Habitat Restoration,
Establishment, and Enhancement Activities shall comply with the following enforceable policies
in addition to #9 a - ¢ above, limited to those areas which have foreseeable coastal effect to
Waters of the United States in the Chesapeake and Atlantic Coastal Bays Critical Area:

5.2.1 Critical Area Policy 5 -Restrictions on Stream Alterations;

5.2.1 Critical Area Policy 6 - Prohibition of Riprap and Artificial Surfaces;

5.2.1 Critical Area Policy 7 - Prohibition of Dams and Structures;

5.2.1 Critical Area Policy 8 - Restrictions on Stream Crossings and Impacts;

5.2.1 Critical Area Policy 10 - Avoid & Minimize Construction Impacts in Habitat Areas;

5.2.1 Critical Area Policy 1 — Scope of the Buffer;
5.2.1 Critical Area Policy 2 — Buffer Disturbance; and
5.2.1 Critical Area Policy 17 — Buffer Management Plan

11) The Permittee conducting activities under Nationwide Permit 38 Hazardous and Toxic Waste shall
comply with the following enforceable policies limited to those areas which have foreseeable coastal
effect to Waters of the United States in the Chesapeake and Atlantic Coastal Bays Critical Area, and
according to the applicable land use category:

5.2.1 Critical Area Policy 11 — Intensely Developed Areas; or
5.2.1 Critical Area Policy 12 — Limited Development Areas & Resource Conservation Areas.
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12) The Permittee conducting activities under Nationwide Permit 40 Agricultural Activities shall comply
with the following enforceable policy limited to those areas which have foreseeable coastal effect to
waters of the United States in the Chesapeake and Atlantic Coastal Bays Critical Area:

5.2.1 Critical Area Policy 25 - Best Management Practices for Agriculture,

13) The Permittee conducting activities under NWP 53 Removal of lowhead dams shall:

a) Conduct all sediment testing required by the Department; and

b) Implement subsequent requirements of the Department, based on the sampling results,
including monitoring or other measures deemed necessary by the Department to meet water
quality standards to protect water gquality based on the sampling results; and

c¢) Submit documentation to the Corps that the Certification Holder has satisfied the requirements
of the Department.

d) Comply with the following applicable Enforceable Policies;

5.1.1 Quality of Life Policy 10 — Erosion & Sediment Control
5.1.3 Water Resources Protection & Management Policy 2 — Protection of Designated
Uses

5.1.4. Flood Hazards & Community Resilience Policies 1-3

5.2.1 Critical Area Policy 5 -Restrictions on Stream Alteration;

5.2.1 Critical Area Policy 6 - Prohibition of Riprap and Artificial Surfaces

5.2.1 Critical Area Policy 7 - Prohibition of Dams and Structures

5.2.1 Critical Area Policy 8 - Restrictions on Stream Crossings and Impacts

5.2.1 Critical Area Policy 10 - Avoid & Minimize Construction Impacts in Habitat Areas

5.2.2 Tidal Wetlands Tidal Wetlands Policy 1 — Projects That Alter Natural Character
Shall Avoid Dredging & Filling, Be Water-Dependent and Provide Appropriate
Mitigation

5.2.3 Non-Tidal Wetlands Non-Tidal Wetlands Policy 1 — Removal or Alteration is
Generally Prohibited Unless There Is No Practicable Alternative, in Which Case,
Impacts are First Minimized & Then Mitigated to Replace Ecological Values
Lost

5.2.6 Living Aquatic Resources Policy 1 — Protection of Rare, Threatened or Endangered
Fish or Wildlife

5.2.6 Living Aquatic Resources Policy 3 — Protection of State Fishery Sanctuaries &
Management Resources.

5.2.6 Living Aquatic Resources Policy 4 — Fish Passage

5.2.6 Living Aquatic Resources Policy 6 — Protection of Forest Buffers Along Trout
Streams

5.2.6 Living Aquatic Resources Policy 7 —Non-Tidal Habitat Protection & Mitigation

5.2.6 Living Aquatic Resources Policy 8 — Protection & Management of Submerged
Aquatic Vegetation (SAV)
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14)

The Permittee conducting activities under Nationwide Permit 54 Living Shorelines shall comply

with the following enforceable policies:

5.2.1 Critical Area Policy 1 — Scope of the Buffer;
5.2.1 Critical Area Policy 2 — Buffer Disturbance; and
5.2.1 Critical Area Policy 17 — Buffer Management Plan

15) The Permittee conducting activities under Nationwide Permit 59 (E) shall comply with the following
enforceable policy:

16)

5.2.1 Critical Area Policy 2 — Buffer Disturbance.

Activities which result in an earth disturbance subject to the requirements in Annotated Code of

Maryland, Environment Article, Title 4 and COMAR 26.17.01 shall have an erosion and sediment control
plan approved by the appropriate approval authority, including following the stabilization requirements
set forth in COMAR 26.17.01.07 and “2011 Maryland Standards and Specifications for Soil Erosion and
Sediment Control,” as may be amended

Enforceable Policy:

5.1.1 Quality of Life Policy 10 — Erosion & Sediment Control

17) The disturbance of the bottom of the water and sediment transport into adjacent State waters shall be
minimized.

Enforceable Policies:

5.1.1 Quality of Life Policy 10 — Erosion & Sediment Control;

5.1.3 Water Resources Protection & Management Policy 2 — Protection of Designated Uses;

5.1.4. Flood Hazards & Community Resilience Policies 1-3;

5.2.1 Critical Area Policy 5 -Restrictions on Stream Alterations;

5.2.1 Critical Area Policy 6 - Prohibition of Riprap and Artificial Surfaces;

5.2.1 Critical Area Policy 7 - Prohibition of Dams and Structures;

5.2.1 Critical Area Policy 8 - Restrictions on Stream Crossings and Impacts;

5.2.1 Critical Area Policy 10 - Avoid & Minimize Construction Impacts in Habitat Areas;

5.2.2 Tidal Wetlands Tidal Wetlands Policy 1 — Projects That Alter Natural Character Shall
Avoid Dredging & Filling, Be Water-Dependent and Provide Appropriate Mitigation;

5.2.3 Non-Tidal Wetlands; Non-Tidal Wetlands Policy 1 — Removal or Alteration is Generally
Prohibited Unless There Is No Practicable Alternative, in Which Case, Impacts are First
Minimized & Then Mitigated to Replace Ecological Values;

5.2.6 Living Aquatic Resources Policies 1-4 and 6-14;

18) The Permitee shall adhere to the construction time of year restrictions, unless waived or amended by
the Department, as identified in a state authorization Enforceable Policies:
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5.1.3 Water Resources Protection & Management Policy 2 — Protection of Designated Uses
5.2.1 Critical Area Policy 5 -Restrictions on Stream Alterations;

5.2.1 Critical Area Policy 6 - Prohibition of Riprap and Artificial Surfaces;

5.2.1 Critical Area Policy 7 - Prohibition of Dams and Structures;

5.2.1 Critical Area Policy 8 - Restrictions on Stream Crossings and Impacts;

5.2.1 Critical Area Policy 9 - Time of Year Restrictions for Construction in Streams

5.2.1 Critical Area Policy 10 - Avoid & Minimize Construction Impacts in Habitat Areas
5.2.6 Living Resources Policies 1-9

19) The regulated activity shall be conducted so as not to restrict or impede the:
a) Movement of wildlife indigenous to the nontidal wetlands or adjacent water, and
b) Passage of normal or expected high water flows.

Enforceable Policies:

5.1.3 Water Resources Protection & Management Policy 2 — Protection of Designated Uses

5.1.4. Flood Hazards & Community Resilience Policies 1-3

5.2.1 Critical Area Policy 5 -Restrictions on Stream Alterations;

5.2.1 Critical Area Policy 6 - Prohibition of Riprap and Artificial Surfaces;

5.2.1 Critical Area Policy 7 - Prohibition of Dams and Structures;

5.2.1 Critical Area Policy 8 - Restrictions on Stream Crossings and Impacts;

5.2.1 Critical Area Policy 9 - Time of Year Restrictions for Construction in Streams

5.2.1 Critical Area Policy 10 - Avoid & Minimize Construction Impacts in Habitat Areas

5.2.2 Tidal Wetlands Tidal Wetlands Policy 1 — Projects That Alter Natural Character Shall
Avoid Dredging & Filling, Be Water-Dependent and Provide Appropriate Mitigation

5.2.3 Non-Tidal Wetlands Non-Tidal Wetlands Policy 1 — Removal or Alteration is Generally
Prohibited Unless There Is No Practicable Alternative, in Which Case, Impacts are First
Minimized & Then Mitigated to Replace Ecological Values Los

5.2.6 Living Resources Policies 1-9

20) The Permitee shall design and implement stream crossings to meet, at a minimum, unless otherwise
determined by the Department in a state authorization, the following performance criteria:

a) If practicable, a structure (for example, bridge or arched culvert) shall span the bank full
wetted width and have additional headroom to provide semi-aquatic and terrestrial wildlife
passage for species capable of movement through the pre-disturbance channel;

b) If a bridge spanning in accordance with item a. is not feasible due to site constraints, then
culvert bottoms, including footers, shall be embedded below the streambed a minimum of 2 feet
and below the vertical adjustment potential of the streambed. Pipe culverts should be embedded
at least 25%, or 2 feet, whichever is less;

c) Water velocity and depth within the crossing structure shall match those observed at reference
conditions within the stream under a variety of flows. Low-flow conditions may not result in
reduced fish passage within the culvert, compared to upstream and downstream conditions;

d) Substrate shall be placed within the structure, including both fine and coarse substrate, and
should match the natural substrate found upstream and downstream of the crossing during normal
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flow conditions. Bank and other key bed structural elements and characteristics should be
resilient to high-flow events and may require additional channel manipulation upstream and
downstream of the structure (e.g., stream restoration, stabilization, etc.). Scour protection may not
result in reduced fish passage and shall be avoided where possible;

e) Culverts shall be aligned with the natural stream channel and skew should be minimized, not
exceeding 30 degrees. The structure gradient shall be no steeper than the streambed gradient at
either end of the crossing and should match the overall streambed gradient based on reference
reach conditions. The culvert shall be designed and installed to retain transport rock and
sediment to mimic natural bed conditions. When possible, crossing structures should be located
at a pool feature; and

f) Structures shall be designed and placed to avoid entanglement of other fish, aquatic life, and
wildlife.

Enforceable Policies:

5.1.3 Water Resources Protection & Management Policy 2 — Protection of Designated Uses

5.1.4. Flood Hazards & Community Resilience Policies 1-3

5.2.1 Critical Area Policy 5 -Restrictions on Stream Alterations;

5.2.1 Critical Area Policy 6 - Prohibition of Riprap and Artificial Surfaces;

5.2.1 Critical Area Policy 7 - Prohibition of Dams and Structures;

5.2.1 Critical Area Policy 8 - Restrictions on Stream Crossings and Impacts;

5.2.1 Critical Area Policy 9 - Time of Year Restrictions for Construction in Streams

5.2.1 Critical Area Policy 10 - Avoid & Minimize Construction Impacts in Habitat Areas

5.2.2 Tidal Wetlands Tidal Wetlands Policy 1 — Projects That Alter Natural Character Shall
Avoid Dredging & Filling, Be Water-Dependent and Provide Appropriate Mitigation

5.2.3 Non-Tidal Wetlands Non-Tidal Wetlands Policy 1 — Removal or Alteration is Generally
Prohibited Unless There Is No Practicable Alternative, in Which Case, Impacts are First
Minimized & Then Mitigated to Replace Ecological Values Los

5.2.6 Living Resources Policies 1-9

21) The Permittee shall obtain any and all additional authorizations or approvals, including self-certifying
General Permits issued by the Department, and shall comply with all conditions of such authorizations.

Enforceable Policies:

5.1.1 Quality of Life Policy 10 — Erosion & Sediment Control;

5.1.3 Water Resources Protection & Management Policy 2 — Protection of Designated Uses;

5.1.4. Flood Hazards & Community Resilience Policies 1-3

5.2.1 Critical Area Policy 5 -Restrictions on Stream Alterations;

5.2.1 Critical Area Policy 6 - Prohibition of Riprap and Artificial Surfaces;

5.2.1 Critical Area Policy 7 - Prohibition of Dams and Structures;

5.2.1 Critical Area Policy 8 - Restrictions on Stream Crossings and Impacts;

5.2.1 Critical Area Policy 9 - Time of Year Restrictions for Construction in Streams

5.2.1 Critical Area Policy 10 - Avoid & Minimize Construction Impacts in Habitat Areas

5.2.2 Tidal Wetlands Tidal Wetlands Policy 1 — Projects That Alter Natural Character Shall
Avoid Dredging & Filling, Be Water-Dependent and Provide Appropriate Mitigation
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5.2.3 Non-Tidal Wetlands Non-Tidal Wetlands Policy 1 — Removal or Alteration is Generally
Prohibited Unless There Is No Practicable Alternative, in Which Case, Impacts are First
Minimized & Then Mitigated to Replace Ecological Values Los

5.2.6 Living Resources Policies 1-9

22) This Determination does not obviate the need to obtain required authorizations or approvals from
other State, federal or local agencies as required by law.

Enforceable Policies: All Enforceable Policies

23) The proposed project shall be constructed in accordance with the final plan approved by the
Department, or, if Department approval is not required, the plan approved by the Corps; and its approved
revisions.

Enforceable Policies:

5.1.1 Quality of Life Policy 10 — Erosion & Sediment Control;

5.1.3 Water Resources Protection & Management Policy 2 — Protection of Designated Uses;
5.1.4. Flood Hazards & Community Resilience Policies 1-3;
5.2.1 Critical Area Policy 5 -Restrictions on Stream Alterations;

5.2.1 Critical Area Policy 6 - Prohibition of Riprap and Artificial Surfaces;

5.2.1 Critical Area Policy 7 - Prohibition of Dams and Structures;

5.2.1 Critical Area Policy 8 - Restrictions on Stream Crossings and Impacts;

5.2.1 Critical Area Policy 10 - Avoid & Minimize Construction Impacts in Habitat Areas;
5.2.2 Tidal Wetlands Tidal Wetlands Policy 1 — Projects That Alter Natural Character Shall
Avoid Dredging & Filling, Be Water-Dependent and Provide Appropriate Mitigation;

5.2.3 Non-Tidal Wetlands; Non-Tidal Wetlands Policy 1 — Removal or Alteration is Generally
Prohibited Unless There Is No Practicable Alternative, in Which Case, Impacts are First
Minimized & Then Mitigated to Replace Ecological Values;

5.2.4 Forests Forest Policy 1 — Projects Impacting More Than 40,000 Square Feet Must Generally
Identify & Protect Habitat & Mitigate for Impacts;

5.2.6 Living Aquatic Resources Policies 1-4 and 6-14

24) All fill and construction materials not used in the project shall be removed and disposed of in a
manner which will prevent their entry into waters of this State.

5.1.3 Water Resources Protection & Management Policy 2 — Protection of Designated Uses;
5.1.4. Flood Hazards & Community Resilience Policies 1-3;

5.2.1 Critical Area Policy 5 -Restrictions on Stream Alterations;

5.2.1 Critical Area Policy 6 - Prohibition of Riprap and Artificial Surfaces;

5.2.1 Critical Area Policy 7 - Prohibition of Dams and Structures;

5.2.1 Critical Area Policy 8 - Restrictions on Stream Crossings and Impacts;

5.2.1 Critical Area Policy 10 - Avoid & Minimize Construction Impacts in Habitat Areas;
5.2.2 Tidal Wetlands Tidal Wetlands Policy 1 — Projects That Alter Natural Character Shall
Avoid Dredging & Filling, Be Water-Dependent and Provide Appropriate Mitigation;
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5.2.3 Non-Tidal Wetlands; Non-Tidal Wetlands Policy 1 — Removal or Alteration is Generally
Prohibited Unless There Is No Practicable Alternative, in Which Case, Impacts are First
Minimized & Then Mitigated to Replace Ecological Values;

5.2.6 Living Aquatic Resources Policies 1-4 and 6-14

25) This Determination does not authorize any injury to private property, any invasion of rights, or any
infringement of federal, state, or local laws or regulations.

Enforceable Policies: All Enforceable Policies

26) The Permittee shall allow authorized representatives of the Department access to the site of
authorized activities during normal business hours to conduct inspections and evaluations of the
operations and records necessary to assure compliance with this Determination.

Enforceable Policies: All Enforceable Policies

27) This Determination is valid for the NWPs identified herein until such time that the NWPs expire.

Enforceable Policies: All Enforceable Policies

Failure to comply with these conditions may subject the Permittee to criminal and/or civil penalties or
other enforcement action in accordance with applicable law.

DETERMINATION ISSUED: DATE:

On g C 10/12/2021
it i)

Heather L. Nelson, Program Manager
Federal Consistency Coordinator
Wetlands and Waterways Program
Water and Science Administration

Attachments (1-3)
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Maryland Coastal Zone Management Program Enforceable Policies
Approved October 19, 2020, Enforceable July 6, 2020

5.1 CORE POLICIES

5.1.1 Quality of Life

Quality of Life Policy 1- Air Quality. It is State policy to maintain that degree of purity of air resources
which will protect the health, general welfare, and property of the people of the State. MDE (C9) Md.
Code Ann., Envir. §§ 2-102 to -103.

Quality of Life Policy 2 — Noise. The environment shall be free from noise which may jeopardize health,
general welfare, or property, or which degrades the quality of life. MDE (C9) COMAR 26.02.03.02.

Quality of Life Policy 3— Protection of State Wild Lands. The unique ecological, geological, scenic,
and contemplative aspects of State wild lands shall not be affected in a manner that would jeopardize the
future use and enjoyment of those lands as wild. DNR (C7) Md. Code Ann., Nat. Res. §§ 5-1201, -1203.

Quality of Life Policy 4 — Protection of State Lands & Cultural Resources. The safety, order, and
natural beauty of State parks and forests, State reserves, scenic preserves, parkways, historical
monuments and recreational areas shall be preserved. DNR (B1) Md. Code. Ann., Nat. Res. § 5-209.

Quality of Life Policy 5 — Natural Character & Scenic Value of Rivers & Waterways. The natural
character and scenic value of a river or waterway must be given full consideration before the development
of any water or related land resources including construction of improvements, diversions, roadways,
crossings, or channelization. MDE/DNR (C7) Md. Code Ann., Nat. Res. § 8-405; COMAR 26.17.04.11.

Quality of Life Policy 6 —Natural Flow of Scenic & Wild Rivers. A dam or other structure that impedes
the natural flow of a scenic or wild river may not be constructed, operated, or maintained, and
channelization may not be undertaken, until the applicant considers alternatives less harmful to the scenic
and wild resource. Construction of an impoundment upon a scenic or wild river is contrary to the public
interest, if that project floods an area of unusual beauty, blocks the access to the public of a view
previously enjoyed, or alters the stream's wild qualities. MDE/DNR (C7) Md. Code Ann., Nat. Res. §
8-406; COMAR 26.17.04.11.

Quality of Life Policy 7 — Atlantic Coast Development. Any land clearing, construction activity, or the
construction or placement of permanent structures is prohibited within the Beach Erosion Control District
except the construction and installation of a qualified submerged renewable energy line, if the project
does not result in any significant permanent environmental damage to the Beach Erosion Control District
and is not constructed or installed within the Assateague State Park, and any project or activity
specifically for storm control, beach erosion and sediment control, or maintenance projects designed to
benefit the Beach Erosion Control District. MDE/DNR (B1) Md. Code Ann., Nat. Res. § 8-1102.

Quality of Life Policy 8 — Integrity & Natural Character of Assateague Island. Activities which will
adversely affect the integrity and natural character of Assateague Island will be inconsistent with the
State's Coastal Management Program, and will be prohibited. MDE/DNR (B1) Md. Code. Ann., Nat.
Res. §§ 5-209, 8-1102.

Quality of Life Policy 9 — Public Outreach. An opportunity for a public hearing shall be provided for
projects in non-tidal waters that dredge, fill, bulkhead, or change the shoreline; construct or reconstruct a
dam; or create a waterway, except in emergency situations. MDE (A3) COMAR 26.17.04.13A.

Quality of Life Policy 10 — Erosion & Sediment Control. Soil erosion shall be prevented to preserve
natural resources and wildlife; control floods; prevent impairment of dams and reservoirs; maintain the
navigability of rivers and harbors; protect the tax base, the public lands, and the health, safety and general
welfare of the people of the State, and to enhance their living environment. MDA (C4) Md. Code Ann.,
Agric. § 8-102(d).
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Quality of Life Policy 11 — Safeguards for Outer Continental Shelf Development. Operations on the
Outer Continental Shelf must be conducted in a safe manner by well-trained personnel using technology,
precautions, and techniques sufficient to prevent or minimize the likelihood of blowouts, loss of well
control, fires, spillages, physical obstruction to other users of the waters or subsoil and seabed, or other

occurrences which may cause damage to the environment or property, or which may endanger life or
health. (B2) Md. Code Ann., Envir. §§ 17-101 to -403; COMAR 26.24.01.01; COMAR 26.24.02.01, .03;
COMAR 26.24.05.01.

5.1.2. Waste & Debris Management

Waste & Debris Management Policy 1 — Hazardous Waste Management. Controlled hazardous
substances may not be stored, treated, dumped, discharged, abandoned, or otherwise disposed anywhere
other than a permitted controlled hazardous substance facility or a facility that provides an equivalent
level of environmental protection. MDE (D4) Md. Code Ann., Envir. § 7-265(a).

Waste & Debris Management Policy 2 — Hazardous Waste Management in Port of Baltimore. A
person may not introduce in the Port of Baltimore any hazardous materials, unless the cargo is properly

classed, described, packaged, marked, labeled, placarded, and approved for highway, rail, or water
transportation. MDOT (D3) COMAR 11.05.02.04A.

5.1.3. Water Resources Protection & Management

Water Resources Protection & Management Policy 1 — Pollution Discharge Permit. No one may add,

introduce, leak, spill, or emit any liquid, gaseous, solid, or other substance that will pollute any waters of
the State without State authorization. MDE (A5) Md. Code Ann., Envir. §§ 4-402, 9-101, 9-322.

Water Resources Protection & Management Policy 2 — Protection of Designated Uses. All waters of
the State shall be protected for water contact recreation, fish, and other aquatic life and wildlife. Shellfish

harvesting and recreational trout waters and waters worthy of protection because of their unspoiled
character shall receive additional protection. MDE (A1) COMAR 26.08.02.02.

Water Resources Protection & Management Policy 3 — Prohibition of Harmful Toxic Impacts. The
discharge of any pollutant which will accumulate to toxic amounts during the expected life of aquatic
organisms or produce deleterious behavioral effects on aquatic organisms is prohibited. MDE (A4)
COMAR 26.08.03.01.

Water Resources Protection & Management Policy 4 — Pre-Development Discharge Permit
Requirement. Before constructing, installing, modifying, extending, or altering an outlet or
establishment that could cause or increase the discharge of pollutants into the waters of the State, the
proponent must hold a discharge permit issued by the Department of the Environment or provide an
equivalent level of water quality protection. MDE (D6) Md. Code Ann., Envir. § 9-323(a).

Water Resources Protection & Management Policy 5 — Use of Best Available Technology or Treat
to Meet Standards. The use of best available technology is required for all permitted discharges into
State waters, but if this is insufficient to comply with the established water quality standards, additional
treatment shall be required and based on waste load allocation. MDE (D4) COMAR 26.08.03.01C.

Water Resources Protection & Management Policy 6 — Control of Thermal Discharges. Thermal
discharges shall be controlled so that the temperature outside the mixing zone (50 feet radially from the
point of discharge) meets the applicable water quality criteria or discharges comply with the thermal
mixing zone criteria. MDE (D4) COMAR 26.08.03.03C.

Water Resources Protection & Management Policy 7 — Pesticide Storage. Pesticides shall be stored in

an area located at least 50 feet from any water well or stored in secondary containment approved by the
Department of the Environment. MDA (C4) COMAR 15.05.01.06.
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Water Resources Protection & Management Policy 8 — Stormwater Management. Any development
or redevelopment of land for residential, commercial, industrial, or institutional purposes shall use
small-scale non-structural stormwater management practices and site planning that mimics natural
hydrologic conditions, to the maximum extent practicable. Development or redevelopment will be
consistent with this policy when channel stability and 100 percent of the average annual predevelopment
groundwater recharge are maintained, nonpoint source pollution is minimized, and structural stormwater
management practices are used only if determined to be absolutely necessary. MDE (C9) Md. Code Ann.,
Envir. § 4-203; COMAR 26.17.02.01, .06.

Water Resources Protection & Management Policy 9 — Unpermitted Dumping of Used Oil. Unless
otherwise permitted, used oil may not be dumped into sewers, drainage systems, or any waters of the
State or onto any public or private land. MDE (D4) Md. Code Ann., Envir. § 5-1001(f).

Water Resources Protection & Management Policy 10 — Toxicity Monitoring. If material being
dumped into Maryland waters or waters off Maryland’s coastline has demonstrated actual toxicity or

potential for being toxic, the discharger must perform biological or chemical monitoring to test for
toxicity in the water. MDE (A5) COMAR 26.08.03.07(D); COMAR 26.08.04.01.

Water Resources Protection & Management Policy 11 — Public Outreach. Public meetings and

citizen education shall be encouraged as a necessary function of water quality regulation. MDE (A2)
COMAR 26.08.01.02E(3).

Water Resources Protection & Management Policy 12 - No Adverse Impact from Water
Appropriation. Any water appropriation must be reasonable in relation to the anticipated level of use and
may not have an unreasonable adverse impact on water resources or other users of the waters of the State.
MDE (C9) COMAR 26.17.06.02.

5.1.4. Flood Hazards & Community Resilience

Flood Hazards & Community Resilience Policy 1 — No Adverse Impact. Projects in coastal tidal and
non-tidal flood plains which would create additional flooding upstream or downstream, or which would
have an adverse impact upon water quality or other environmental factors, are contrary to State policy.
MDE (C2) Md. Code Ann., Envir. § 5-803; COMAR 26.17.05.04A.

Flood Hazards & Community Resilience Policy 2 — Non-Tidal Waters and Non-Tidal Floodplains.
The following policies apply to projects in non-tidal waters and non-tidal floodplains, but not non-tidal
wetlands. MDE (C2) COMAR 26.17.04.01, .07,.11.

Flood Hazards & Community Resilience Policy 2a — 1-Foot Freeboard Above 100-year
Flood. Proposed floodplain encroachments, except for roadways, culverts, and bridges, shall be
designed to provide a minimum of 1 foot of freeboard above the elevation of the 100-year
frequency flood event. In addition, the elevation of the lowest floor of all new or substantially
improved residential, commercial, or industrial structures shall also be at least 1 foot above the
elevation of the 100-year frequency flood event.

Flood Hazards & Community Resilience Policy 2b — Stability of Unlined Earth Channels.
Proposed unlined earth channels may not change the tractive force associated with the 2-year and
the 10-year frequency flood events, by more than 10 percent, throughout their length unless it can
be demonstrated that the stream channel will remain stable.

Flood Hazards & Community Resilience Policy 2¢ — Stability of Lined Channels. Proposed
lined channels may not change the tractive force associated with the 2-year and the 10-year
frequency flood events, by more than 10 percent, at their downstream terminus unless it can be
demonstrated that the stream channel will remain stable.
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Flood Hazards & Community Resilience Policy 2d — Prohibition of Dam Construction in
High Risk Areas. Category II, III, or IV dams may not be built or allowed to impound water in
any location where a failure is likely to result in the loss of human life or severe damage to
streets, major roads, public utilities, or other high value property.

Flood Hazards & Community Resilience Policy 2e — Prohibition of Projects That Increase
Risk Unless Mitigation Requirements Are Met. Projects that increase the risk of flooding to
other property owners are generally prohibited, unless the area subject to additional risk of
flooding is purchased, placed in designated flood easement, or protected by other means
acceptable to the Maryland Department of the Environment.

Flood Hazards & Community Resilience Policy 2f — Prohibition of Construction or
Substantial Improvements in 100-Year Floodplain. The construction or substantial
improvement of any residential, commercial, or industrial structures in the 100-year frequency
floodplain and below the water surface elevation of the 100-year frequency flood may not be
permitted. Minor maintenance and repair may be permitted. The m