
9700 Rodney Parharn Rd. - Suite 1-2 
Little Rock, AR 72227 

50 1 -224-9200 - 1 -877-945-2543 - Fax 50 1 -224-92 14 - awf@aristotle.net 

June 16,2006 Jim Wood, Chairman 
AR River Study Committee 
AR Wildlife Federation 
56 Delaware Bay Road 
Dardanelle, AR 72834 
(479) 229-4449 

LTG Carl Strock, Commander 
US Army Corps of Engineers 
441 G. Street, NW 
Washington, DC 203 14- 1000 

Re: Data Quality Act Petition 
AR River Navigation Study, McClellan-Kerr AR River Navigation System 
Arkansas and Oklahoma. . .  

. . 

Dear General Strock, 
' ,- - .. 

Please find enclosed a ' ~ e t i t i o ~  for dorrection of information77 filed pursuant to the 
Data Quality Act of 2000. The Arkansas Wildlife Federation is challenging US Army 
Corps of Engineer findings, accounting methodology, NEPA compliance, narrative 
conclusions ar@ accuracy of data &lied upon to develop an Environmental Impact 
Statement, Feasibility Study and 9-27-05 Record of Decision on the above Navigation 
Study. This Study began as an effort to solve AR River flow regimelflood related 
problems and a later separate parallel Study would search out solutions for improving 
low Navigation demand problems, But through pre study authorization in 2003, produced 
by special navigation interest 1.obbying and key political donations, COE chose to 
combine both unrelated Studies into justifying the already made 12' channel 
authorization through employing an analysis that screened out equal consideration of non 
structural solutions. 

AWF does not lightly or casually challenge results or methods used in this Study that 
cost taxpayers $9.4 million, consumed 5 years, and affects resource trade-offs on 445 
miles of MKARNS and numerous tributary projects. However, we conclude that strategy 
for developing documentation for this Study fails compliance with NEPA, Agency's own 
Engineering Planning Regulations and Data Quality Act, while COE declares otherwise. 

The Petition seeks various information correction and costhenefit reanalysis of 
specific accounting methads. Thank you for giving this your serious consideration. We 
look forward to your response. 



AR River Study Committee 
Encls. 
Cc Dr. Linton Wells 

Chief Information Officer 
Department of Defense 

Dr. John Graham, OMB 
Office of Information and Regulatory Affairs 

James L. Connaughton, Chairman 
Council on Environmental Quality 



Data Quality Act Petition 
McClellan-Kerr AR River Study 

Before the U.S. Department of Defense 
WASHINGTON, DC 

1 
Arkansas Wildlife Federation, 

Petitioner, 1 

v. 1 

U.S. Army Corps of Engineers 
1 
1 

Agency. 

PETITION FOR CORRECTION OF INFORMATION 

To: Dr. Linton Wells 
Chief Information Officer 
Department of Defense 
6000 Defense Pentagon 
Room E3 194 
Washington, DC 20301 

To: LTG Carl Strock 
Commander US Army Corps of Engineers 
441 G Street, NW 
Washington, DC 203 14- 1000 

To: Dr. John Graham, Administrator 
Off~ce of Information and Regulatory Affairs 
Office of Management and Budget 
725 1 7th street, NW 
Washington, DC 20503 

Pursuant to the Data Quality Act of 2000, Section (b) 2(B), the US Office of 

Management and Budget (OMB) Guidelines for Ensuring and Maximizing the 

Quality, Objectivity, Utility and Integrity of lnformation Disseminated by 

Federal Agencies, and the Deputy Secretary of Defense's Memorandum dated 
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February 10,2003, Ensuring Quality of Information Disseminated to the 

Public by the Department of Defense, Arkansas Wildlife Federation hereby 

requests corrections to specific information, data and conclusions included in the 

documents entitled McClellan-Kerr Arkansas River Navigation Study Final 

Environmental Impact Statement and McClellan-Kerr Arkansas River 

Navigation System Final Feasibility Report A d  Record of Decision 

Arkansas River Navigation Study McClellan-Kerr Arkansas River 

Navigation System Arkansas and Oklahoma, and Record of Decision signed 

September 27,2005 by MG Don Riley, Director of Civil Works. 

BACKGROUND INTRODUCTION 

Some property owners adjacent to the Arkansas River near Ft. Smith successfully 

prosecuted flood damage claims against the US Army Corps of Engineers i,n the 1980's, 

alleging that the Agency's McClellan-Kerr AR River Navigation System water 

management regime for controlling upstream flows out of Oklahoma created flooding 

downstream to lands in AR which resulted in a "takings without compensation" situation 

to their property in violation of Amendment 5 of the US Constitution. COE responded by 

developing a AR River Land Impact Study and EA in January 1990 which found 

operation of MKARNS was impacting to flood more lands and for longer duration than 

pre project (Enc I), and 49,410 acres of private lands were being impacted for which 

COE did not have rights to flood. Barge and Port interests then asked that navigation 
i 

improvement also be included in the study, primarily limidd to analyzing deepening the 

existing 9' channel to 12'. September 1999 a Reconnaissance Study was completed and 

Congress appropriated $1 million to begin the study. Corps concluded that solving 
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flooding problems called for non-structural flow modifications, which was unrelated to 

channel depth, and for which COE already had management authority and need not seek 

additional Congressional approval or authorization. Navigation channel deepening to 12' 

though was a new structural proposal, thus requiring congressional authorization. Flow 

Regime and Navigation improvement were to be NEPA documented concurrently as 

unrelated separate, stand-alone actions, each Phase having it's own EIS and ROD (Enc 

2). Flow Regime studies began with a August 23,2000 NO1 (Enc 3) and Navigation 

Study had a 5-3 1-02 NO1 with the iirst Navigation Phase scoping meeting in May 2003. 

Through paid lobbyist (Enc 4), and purchasing congressional influence (Enc 5), 

navigation interests got earmarked into PL 108-137 (Enc 6) "authorization for 

construction" of a 3' deeper 12' channel throughout MKARNS while IVEPA Process 

scoping was barley underway. Early modeling and cost accounting working documents 

reflected unfavorable B/C ratios (ENC 7) while separate flow regime studies were 

showing $8.8 million annual benefits at "0" cost. COE declared "lower MS River's 

authorized 12' channel to be the industry standard" but produces no data evidence to 

support this assumption. On July 16,2004 COE issued a Revision of the Scope NO1 

(Enc 8) combining both studies in a strategy to shift unrelated no-cost flow regime 

benefits over to improve channel deepening B/C ratios. On several occasions, during 

the 5 year Study, AWF formally requested COE institute external independent peer 

review of MKARNS analysis and also evaluate non-structural navigation 

improvement alternatives. COE declined both (Enc 9). 

Amendment 5 Constitutional ''takings" problem, which Congress originally directed 

be reviewed, was abandoned. Through cooking/manipulating the NEPA Process, on 7-9- 
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04, COE combined both flow regime and navigation improvement into a single 

MKARNSI Feasibility/EIS Study, and reformulated their analysis under revised 

alternative screening criteria, that would eliminate all alternative solutions except the 

already pre study "authorized" 12' deeper channel, structural alternative, without 

objectively considering non-structural solutions. COE7 s reformulating/combining/ 

assumption of "0" cost flow regime modification/shifiing non related flow regime 

benefits over to cover channel deepening cost, etc. constitutes a "cook the books" 

accounting scheme to shift unrelated flow benefits over to justify the already made 12' 

channel "authorization." NEPA/CEQ regulations clarify that Agencies are not to use the 

NEPA Process to "rationalize or justify decisions already made", regardless what legal or 

illegal schemes get worked to produce pre study decisions or authorization. COE 

manipulation of the NEPA Process fails DQA's 'hbiased" test. Agency's claim, that 

"This EIS was prepared in accordance with NEPA" and Engineering Regulations is 

inaccurate disseminated information that should be withdrawn and corrected. 

STANDING 

Arkansas Wildlife Federation (AWF) is a non-profit, non-partisan, public interest, 

activist sportsmen resource organization formed in 1936, and State affiliate of National 

Wildlife Federation, with a mission to protect and enhance fish and wildlife related 

resources through citizen action and legal defense. AWF members are users of the AR 

River resource being affected, and have actively participated in both flow regime and 

navigation related studies since Reconnaissance Report release and NO1 publishing in the 

Federal Register. AWF and other sportsmen users of MKARNS have been impacted 

through COE's public involvement plan that fails to timely and affirmatively involve the 
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affected public by providing free NEPA and other printed documents. They pursued a 

strategy to restrict participation by sportsmen users likely to disagree with the Agency by 

imposing exorbitant $700 fees for providing essential printed Draft and Final documents 

for our Committee Members and other sportsmen requesting the same. COE chose to 

apply the NEPA Process, in a deliberate biased fashion directed toward limiting 

alternative solutions analyzed to only those that favor navigationlchan.ne1 deepening 

interests, while failing to objectively quantify and develop transparent, enforceable fish 

and wildlife mitigation plans. Charging exorbitant fees for hard copies, they forced those 

without computers to rely upon CD's, a violation of NEPAIpublic involvement mandate. 

COE Conclusion that "This EIS was prepared in accordance with requirements of NEPA7? 

as regards to public involvement review and comment on documents, is inaccurate 

information and should be corrected. 

REQUIREMENTS OF DATA QUALITY ACT 

The Data Quality Act of 2000 (DQA) was passed by Congress with the objective of 

"ensuring and maximizing the quality, objectivity, utility and integrity of information 

disseminated by Federal Agencies." The Department of Defense guidelines for 

implementing the Data Quality Act require that information disseminated by DOD 

components meet quality criteria in three areas: utility, objectivity and integrity. 

Guidelines explain that in terms of "utility" the government component disseminating the 

information "must consider the usefulness of the information for its reasonable and 

expected application." Objectivity means that the information should be "presented in an 

accurate, clear, complete, and unbiased manner and as a matter of substance, is accurate, 

reliable and unbiased." 
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REQUEST FOR CORRECTED INFORMATION 

AR Wildlife Federation requests that the Department of Defense withdraw and correct 

their AR River Navigation Study FEIS, ES.7 Conclusions (Enc lo), at page ES-32 which 

disseminates false information of fact that "This EIS was prepared in accordance with the 

requirements of the National Environmental Policy Act, regulations promulgated by 

President's Council on Environmental Quality (40 CFR 1500- 1508) and US Army Corps 

of Engineer Regulations at ER 1 105-2-100." And that this corrected information replace 

language in the FEISIFinal Feasibility Report (Enc 1 1) and ROD where COE declares 

MKARNS Navigation Study was developed in compliance with NEPA, Presidents 

Council on Environmental Quality (40 CFR 1500-1.508) Corps of Engineer Policy and 

Army Regulations. In addition AWF requests that COE issue a letter supplement to their 

9-27-05 Record of Decision (Enc 16) declaring that MKARNS Studies were conducted in 

a manner that failed to comply with NEPA and CEQ's Public Involvement procedural 

requirements, and that accounting methodology finding of "0" cost to produce $8.8 

million in flow regime benefits, $1 .O8 navigation costlbenefit ratio, and postponing 

aquatic fish and wildlife habitat mitigation to some unknodunfunded future process is 

in non compliance with NEPA, Engineering Regulations and DQA's "accurate, clear, 

complete and unbiased" requirement. AWF requests that this letter supplement be 

provided to all Study participants, Ex Office of the President, Office of Management and 

Budget, Government Accountability Office and Presidents Council on Env. Quality. 

I. The National Environmental Policy Act at Sec. 102(2)(C)(i), and CEQ regulations 
at 40 CFR 1502.5 regarding EIS's state, "The statement shall be prepared early 
enough so that it can serve practically as an important contribution to the decision- 
making process and will not be used to rationalize or justify decisions already 
made." On 2-6-03, when studies were underway, MKARNS navigation interests 
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employed lobbyist and purchased congressional influence to securing congressional 
''authorization to construct" a 12' channel throughout the System. COE followed by 
modifying and combining two separate stand-alone, previously declared unrelated 
flow regimelnavigation studies (Enc 8). COE engages in a strategy to lead and bias 
the NEPA Process towards an analysis that favors only the already LLauthorized" 12' 
channel deepening alternative, reversing their 8-23-2000 NO1 that combining these 
non related studies into a single action would violate NEPA. 'LCooking" the NEPA 
Process to justify the "authorized" decision violates NEPA, DQA "objectivity" 
requirement, and COE Conclusion that the Study was conducted in accordance 
with NEPA, is inaccurate information and should be corrected. 

The process of deciding to choose MKARNS 12' channel deepening structural 

alternative through seeking congressional authorization for the same began before the 

Navigation Study was even scoped. COE combined and limited alternatives in applying 

NEPA Process through a biased screening formula designed to develop and limit their 

finding to justifying a congressionally "authorized already made decision. The largest 

barge shipper on MKARNS hired a lobbyist in 2003, and through financial contributions 

to key House and Senate committee members, interfered to secure Congressional 

authorization to "construct" a 12' channel throughout 445 miles of the System, before 

completion of EISlFeasibility Studies. Although under no obligation to modify the study, 

COE arbitrarily decided to combine non-related flow regime study with navigation 

channel deepening studies, and screen out non-structural solutions, solely to satisfy 

political and navigation interest "earmark", and 2003 political interference authorization 

through PL 108- 137. COE's response to this interference, by biasing the Study to favor 

special navigation interest, fails DQA "objectivity" test as well as NEPA. Thus, COE 

declaration that MKARNS studies were developed in compliance with NEPA and 

Engineering Regulations is inaccurate information, and violates DQA as well. AWF 

requests that COE correct their Conclusion and ROD information with supplemental 

language acknowledging that MKARNS NEPA documentation was not developed in 
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accordance with CEQ procedural regulations at 40 CFR 1500- 1508, Engineering 

Regulations or DQA, and that this corrected information be circulated to Study 

participants, Executive Office of the President, and Office of Management and Budget. 

11. ES.7 Conclusions and ROD states that the Decision was based on consideration 
of applicable laws, regulations and USACE Policy. USACE ER 1105-2-100,2-3 The 
Planning Process, requires 6 consecutive steps be followed (Enc 12), and tbe last step 
#6, is Selecting a Recommended Plan. Selecting only the pre study autborized 12' 
channel Planlalternative at beginning of MKARNS studies, shifted step #6 of COE 
Planning Principles up to front of the Study. Regardless how and who bought 
influence, lobbied or worked unethical schemes to pull off the trick, COE failed 
DQA "objectivity" test by arbitrarily responding to accommodate special navigation 
lobby interference by inserting step #6 (selecting a plan) at head of the process and 
before steps 1-5 are completed. ER 1105-2-100, Chapter 2, f. Step-6 Selecting a Plan 
states, "The culmination of the planning process is the selection of the recommended 
plan or the decision to take no action", not COE's strategy to select a plan followed 
by building a alternative screening analysis/EIS to justify the already made decision. 
Clearly COE derails "objectivity" and violates their own Planning Principles by pre 
study "selecting a recommended plan", solely to please lobbyist and political 
influence purchased by MKARNS navigation interests. EIS Conclusion that these 
unethical schemes comply with NEPA and Engineering Regulations is inaccurate 
narrative information that fail DQA's "unbiased, objective" test and sbould be 
corrected. 

The Final EIS and ROD claim, that the Study was prepared in accordance with 

Engineering Regulations (1 105-2-1 00, Chapter 2, Planning Principles), fails DEQ ' s 

"accurate, reliable and unbiased" test. Regardless on what basis COE decided to deviate 

from their Planning Principles, declaration that the Study was prepared in accordance 

with Engineering Regulations is inaccurate information. AWF requests that MKARNS 

Final EIS, Feasibility Study and ROD be supplemented with corrected language stating 

that "the Study was not developed in accordance with Engineering Regulations" or 

Planning Principle step procedures at EP 1105-2-100, Chapter 2,2-3 and this correction 

be circulated to Study participants, Ex Office of the President, and OMB. 
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In. Accounting methodology used to quantify incremental benefits and costs of the 
Recommended Alternative E Flow Management fails DQA's "accurate, reliable and 
unbiased" test. COE provides CostBenefit accounting information in the Final 
Feasibility Report (Enc 13) proclaiming managing flows from MKARNS multitude 
of tributary water projects annually produce $8.8 million in benefits at  "On cost. 
Moreover, declaring that Flow Management Incremental Benefits-to-Cost Ratio for 
Components is "incalculable" becomes a convoluted contradiction of COE 
accounting data and lacks transparency. Thus, COE's accounting formula being 
"incalculablen causes estimated annual $8.8 million calculated flow 
managementlregime benefits to be based on imagination, contrary to DQA's "clear, 
accurate, unbiased and transparent" data requirement. Assuming $8.8 million 
annual benefits is unrealistic and fail to account for annual O&M reservoir or flow 
control costs, nor does it pass DQA's test of "transparency of data and methods that 
facilitate reproducibility of such information by third parties.'' An accounting 
process that is "in~lculable" can not possible be relied upon for "accuracy"? In 
addition, COE $1.08 incremental benefit-to-cost ratio accounting for the deeper 12' 
channel fails DQA's "objectivity, accurate and reliable information" test. The BIC 
calculation relies on undocumented assumption, without evidence, that private 
MKARNS port owners will dredge and deepen their facilities needed to create the 
$1 million annual net benefits (Enc 14). When in fact, some port owners indicated at  
stakeholder meetings, that they do not intend to incur additional expense of 
deepening their ports. Moreover many listed ports have deteriorated, and no longer 
function. COE also fails to analyze No Action cost/benefit data, necessary to 
establish accurate baseline accounting situations from which to measure 
costhenefits of the proposed deeper 12' channel. Their analysis fails to quantify 
whether the current No Action O&M baseline cost/ benefit ratio of MKARNS 
overbuilt/unused capacity, is favorable, or in what measure the declared lack of 
demand problem is attributable to the 9' channel or other unanalyzed logistics 
problems. Whether, and in what measure, the baseline situation is c h  favorable or 
unfavorable, is absent but absolutely essential to DQA's "financial and statistical 
information" needed to produce a "transparent" reproducible product showing that 
a deeper channel solves lack of demand problems. 

COE's accounting methods that find MKAR1\TS flow regime produces $8.8 million in 

benefits at "0" cost fails DQA's "accurate, clear, complete and unbiased test, given that 

the many tributary projects in OK alone, that schedule and produce all claimed flow 

regime benefits, collectively have annual O&M budgets exceeding $30 million. 

Accounting methodology used to support this $8.8 million level of m u a l  benefits fails 

DQA's "transparency to be reproduced by a 3rd party" test. AWF requests that COE issue 

a ROD supplemental letter statement withdrawing the projected annual $8.8 million in 
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incremental net flow management benefits and further correct this information by 

acknowledging that total annual cost to produce $8,8 million in flow management 

benefits is not &O". Additionally, in order for COE to claim heavier 12' barge benefits 

for projected tonnage handled, the MKARNS EISIFeasibility Study must be 

supplemented with corrected information listing that each owner has entered into a legal 

enforceable commitment with COE agreeing to modify their ports to handle the 3' deeper 

barges. To correct accounting accuracy, tonnage at 9' ports, where owners decline to 

commit to such port deepening agreement, channel deepening benefits attributed to that 

port must be removed from COE's benefitlcost accounting formula through a reanalysis. 

We further request that this corrected accounting information be circulated to study 

participants, Ex Oflice of President, and OMB. 

IV. The Conclusion narrative declaration that the Study was conducted in 
accordance with NEPA is inaccurate, in regards to COE releasing Study documents 
for public review and comment followed by imposing a fee charge (Enc 15) biased 
and discouraged public participation by sportsmen and other MKARNS users most 
likely to disagree with COE trade-off of recreation, fish and wildlife resources. COE 
released DEISIFEIS and Feasibility Study soliciting public comment and review, 
while requiring a $700 fee charge for providing printed copies, deciding to short 
change public access to documents by substituting a CD to participants without 
computers or internet access and placing NEPA copies in selected AR River 
libraries with 9-5 hours, closed on weekends. Hours that fail to fit most working 
schedules. NIKARNS has broad regional interests to sportsmen far outside the 
narrow river corridor or libraries. Notwithstanding, participants timely alerted 
COE that these printed documents were absolutely essential to in-depth review and 
comment, the Agency continued their exorbitant $700 charge. COE's "narrative 
representation" claim that these NEPA documents were developed in accordance 
with NEPA Public Involvement and Engineering Regulations is inaccurate and fails 
DQA accuracy of disseminated information test. 

40 CFR 1502.19 Circulation of EIS provides that "the entire statement shall be 

furnished to:" (c) Any person, organization, or agency requesting the entire 

environmental impact statement." And (d) "In the case of a Final EIS any person, 
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organization, or agency which submitted substantive comments on the draft." COE uses 

an exorbitant $700 fee charge for these documents as a strategy to discourage and bias 

public involvement, while including narrative information claiming these NEPA 

documents were developed in accordance with the NEPA Process. With regard to Public 

Involvement, COE7s decision to impose high fees for requested documents fails the 40 

CFR1503.1 test of "affirmatively sol.iciting comments", and makes it impossible for some 

reviewers to meet the "Specificity of comments" test at 40 CFR 1503.3. ER 11 05-2-100 

Public Involvement and Coordination, guidance states, "It is important to develop a 

strategy that creates relevant, quality public involvement opportunities for those who 

have, or may have, an interest in the study." COE strategy is to bias and discourage 

public involvement through fee charges while declaring in the EIS to have developed the 

Study in accordance with NEPA. COE7s narrative declaration fails DQA test for 

information accuracy and should be corrected and revised through a supplemental 

statement declaring that Public Involvement was not conducted in accordance with the 

NEPA Process or Engineering Regulations, and this corrected information provided to all 

Study participants, OMB and Presidents Council on Environmental Quality. 

V. COE's aquatic habitat mitigation plan for MKARNS EIS fails DQA 
transparency test, as it relies not upon quantifying existing baseline data from which 
to measure change, and avoiding or correcting adverse impacts created by 12' 
channel deepening, channel scouring and filling off channel wetlands. But instead 
substitutes for mitigation a confusing, after the fact, unknown, yet to be determined, 
future monitoring and adaptive management plan (Enc 16). COE fails to produce 
transparent mitigation data and methods that could be reproduced by a 3rd party, 
under excuse they don't have time to gather readily available baseline aquatic data. 
While claiming to meet NEPA mitigation requirements, COE fails to fully develop 
quantifiable criteria that is "clear, objective and transparent" and with sufficient 
"completenessn to produce a legally enforceable mitigation plan, as required by 
NEPA. COE chose to rush past and short-change mitigation in favor of accelerating 
the Study to a ROD. In addition, they chose to circulate the Draft EIS and 
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Feasibility Study for public review and comment, while acknowledging aquatic 
mitigation plans were incomplete, an action that fails NEPA's requirement, that the 
Draft meet the same level of suBciency and completeness as the Final EPS at 40 
CFR 1502.9(a). Thus, declaration that the EIS was developed in accordance with the 
NEPA Process fails DQA, and further constitutes disseminating information COE 
knows is inaccurate. 

COE acknowledges their application of NEPA shortchanges aquatic habitat mi,tigation 

alleging an exemption under excuse that they don't have time to gather data. Their claim 

does not excuse DQA compliance. COE established their own study schedule and chose 

to trade off mitigation, an option for which they are not legally entitled. COE chose to 

compromise developing a "objective, clear, transparent, 3'd party reproducible" aquatic 

resource mitigation plan, substituting an unknown long-range, after-the-fact, future 

monitoringladaptive management process over 50 year life of the project. COE's plan for 

mitigating adverse impacts fails NEPA's premier requirement that impacts first be 

avoided where possible. AWF requests COE provide corrected information through a 

letter supplement to MKARNS ROD, that the aquatic resource mitigation plan was not 

developed in accordance with the NEPA Process and that copies of this supplemental 

letter be provided to all Study participants, Ex Office of President, and OMB. 

CONCLUSION 

COE pursued a public involvement strategy that created difficulty for MKARNS 

sportsmen and recreation users to secure printed NEPA documents needed to fully 

participate in this $9.4 million, 5 year Study. Regardless, over this time period AWF 

timely raised our numerous concerns regarding Agency favoritism toward navigation 

interference, biased alternative screening processes, accounting methodology, short- 

changing aquatic mitigation, and had our request for Independent Peer Review rejected. 

We respectfully submit for review the above five actions AR Wildlife Federation alleges 
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qualifL under DQA for Correction of Information. 

Respectfully Submitted, 

Arkansas Wildlife Federation 

By; 

AR River Study Committee 
AR Wildlife Federation 
56 Delaware Bay Road 
Dardanelle, AR 72834 
(479) 229-4449 



SYLLABUS 

After the McClellan-Kerr Arkansas River Navigation System was 
placed into operation, land owners along the river began filing 
damage claims alleging the Government had increased flood 
damages. These claims were processed and many were denied. With 
additional claims experience, lawyers and the coues changed the 
basis of the claims from induced flood damages to taking of land 
by the Governnent without compensation. (This is prohibited by 
the United States Constitution.) This resulted in more claims 
being won by the plaintiffs. A claim for 3 acres of river bank 
land (residential lots) was recently settled for $120,000. 

Hydrologic and hydraulic studies were performed to determine if 
the flood control reservoirs and the navigation locks and dams 
were causing increased duration and/or frequency of flooding. 
This study, between 1986 and 1988, indicated that the 
McClellan-Kerr Arkansas River Navigation System has increased the 
duration and/or frequency of flooding. 

The hydrologic, hydraulic, and real estate studies identified 
approximately 49,410 acres of land that are subjected to 
increased duration and/or frequency of flooding which are not 
under easement. 

Fxture without project condition is assumed to be the following 
scenario. Claims will be filed and paid on lands not under 
easement including one hundred percent of the land within the 
proposed perpetual right to permanently flood easements and SO 
percent of the land within the proposed pe-etual right to 
occasionally flood e~sements. The total claims which are 
predicted to be filed is estimated to be $57,346,000 
(undiscounted) or $3,949,000 annually. 

This report analyzes three alternatives to correct this problem. 
The alternatives are as follows. 

1. Reduce Arkansas River flows to stay within existing 
easements. 

2. Obtain additional easements on all lands identified as 
subjected to increased duration and/or frequency of flooding 
based on a perpetual right to pemanently flood easement below 
the maximcrn alloxable pool at the dam and the 70,000 cfs flow 
profile. 

3. Obtain additional perp"tua1 right to permanently flood 
easensnt on approximately 49,410 acres which have been identified 
as subjected to increased duration and/or frequency of flooding 
from flood control operations and effects of navigation locks and 
dams which are not under easement. 
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Jim Wood 
- - A -  

From: Anslaw, Patricia M SWL [Patricia.MAnslaw@swl02.usace.arrny.milJ 

Sent: Monday, May 19,2003 11 :22 AM 

To: 'jrrnia~~rn@a~est.com' 

Cc: Mclean, Johnny L SWL 

Subject: RE. AR River Study Public Scoping?? AR Wildlife Federationh'ell County Wildlife Federation. 

Dear Mr. Wood. 

Thank you tbr your interest in the Arkansas kve r  Navigation Study Environmental Impact Statement (EIS). We are actively 
seeking input like your comments to help us define the scope of our EIS. As you probably already h o w ,  our ptimary 
missions are navigation, flood damage reduction, and ecosystem restoration. The Arkansas River Navigation Study was 
initiated to address these needs. Phase I of the Study was designed to address both navigation and flood damage reduction 
issues. while P l ~ s e  I1 will address navigation improvements along with ecosystem restoration and environmental 
enhancement. Our Phase I study focused on operational ohmges and the Phase I1 study will fwus on structural changes. For 
this rcason, wc dccidcd to consicla the proposcd actirms in separate documents. 

We feel that the Council on Environmental Quality regulations (40 CFR 1500) irnp1emmting the NationaI Envuonrncntal 
Policy Act validate this approach in accordance with 40 CFR 1508.25 Scope which states: 

"Scope consists of the range of actions. alternatives. and impacts to be considered in an environmental impact statement. The 
scope of an individual statement may depend on its relationships to other statements (Srcs.1502.20 and 1508.28). To 
determine the scope ofmironmcntd impact statements, agencies shall consider 3 types uf actions, 3 types of alternatives, 
and 3 vpes of impacts. They include: 

(a) Actions (other than unconnected single action9 which may be: 

I. Connected actions. which means that they are closely related and therefore should be 
impact statement. Actions are connected if they: 

disc-ased in the same 

(i) Automatically trigger other actions which may require environmental impact statements. 
(ii) Cannot or will not proceed unless other actions are taken previously or simultaneously. 

(iii j Arc iorcrdqndent parts of a lagct action and depend on thc larger action for thcir justification. 

2.  Curnulniive actions. which when viewed with other proposed actions have cumuladvrly si-gdicant 
irnpacls ,md shodd thrrrfure be discussed in the same impact stntrrnrnt. 

3. Similar actions. which w-hen viewed with other reasonably foreseeable or proposed agency actions, 
hme simiIarities that pmvide a basis for evaluating their environmental consequences together, such rrs 
common timing or geography. /-\n agemy may wish to analyze these actions in the same impact statement. It 
should do so when the best way to assess adequately the combined impacts of similar actions or 
reasonable alternatives to such actions is to mat  them in a single impacb statement. 

ib) .4ltrrnati\es. which include: 

4. No action alternative. 
5.  Other reasonable courses of actions. 

6. Mitigation measures (not in the proposed action). 



( c )  Impacts. which may be: ( I )  Direct; (3) indirect; (3) cumulative." 

Wr do realize that these proposed actions are similar in geogmphy, however, we determined that the best way to evatuate 
these actions is in two stdternents. If conducted independently, the Phase I and Phase II. Proposed Actions: (i) would noL 
trigger other actions, (ii) may proceed witfrout the other actions having taken place prwi-ously or simu~kmeousfy, and (iii) are 
not interdependent parts of a Iarger action and do not depend on the larger action for their justification, 

Additionally, the proposed actions do not appear to have cumulatively significant impacts. Therefore, there is not a need to 
address these actions in the same statement The Phase I and Phase If Environmental Impact Statements will both contain 
cumdative impacts d y s i s .  These analyses include considedon of h e  effmts of past, present, and reasonably foreseeable 
future activities. 

The Notice of Intent to prepare an EIS was published in the Federal Register on May 31,2002. I am including a copy of that 
Noricr with this e-mail. 

Plezse let Johnny McLean or myself know ifyort need additional information. We took forward to working with you on this 
study as: it proceeds. 

Regards, 

Tricia Anslow 
ChieE Environmental Section 
PER Divisian 
USACE. Little Rock District 
700 West Capital 
Little Rock, AR 72203 
50 1-314-5033 
a t  2 . 9 L a c  I r  ..- .. -- ..-- ,, . .. .- - ...- ,- - ----..... -. 
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[Federal Register: August 23, 2000 (Volume 65, Number 164)] 
[Notices] 
[Page 51290-512991 - From the Federal Register Online via GPO Access [wais.access.gpo.gov] 
[DOCID:fr23au00-451 

DEPARTMENT OF DEFENSE 

Department of the Army, Coxps.&:.Engineers. . - . . .. , , 

. . . . . . . . .  , . . .  . . . . . . .  . . . . .  . . . . . . . . . . .  . . . . . . .  . , , ,  . . . . .  . . . .  

. . . . . . . . .  . . -  . . . . . . . . . . . .  

Notice of Intent To Prepare an ~nvironmektal Impact ~tatement- - - . . . 

(EIS) for the Arkansas -Ri-ver. ,Navgation- . . Study; -Arkamas---and . .  .OMahoma. . . - ----........... . . . . . . .  -- 

AGENCY: U.S. Army Corgs of Engineers, Department of DeEense. - -  - 
.----- - - - .  - - -  , -.- , - - .  --.- 

- - . . . - . . . . ,  
- .  - - . . .  . . . . . .  . . . . . . . .  [[Page 5124911 . . . . . . . . . . . . . .  . ...... . - - ... - .. . .  - ........ - . . . . . . . . . . . . . . . . . . . . . . . . .  . . - - . . . . . . . . . . . . . . .  - ........ - ......... 

. . . . .  . . . . . . .  

. . . . .  . . , . .  . . . . . . . . .  . . . 
. - . .  
. - -  - 

. . . . . . . . . . . . . . . . .  . . .  ACTION: Notice of Intent. .. , . . . . . . . . .  

. .  . . . . . . . . . . . . . . . . .  . .  . ,  . , , . . . . . . . . . . . . . . . . . . . . . . . . .  . . .  , . . . . .  . . . . . . . . .  , . . .  . . . . . . . . .  . . . . . . . . . . . .  

SUMMARY: Pursuant to the National Envir~nmenta~ Policy Act (NEPA),.the-. . . . . . . . .  . . . .  

U.S. Army Corps of,Englneers, :DoD,: L i t t l e :  Rack : D i s t r i c t :  wilL prepam .an. - , , 

. .  Environmental 1mpac.t. Statement- (E-IS) :for- the Arkansas. -River Navigation. - , .  :. . . - . .  -::I ::. 
- . -  . . . .  . . . . . . .  . . . .  Study. . . .  . . . . . . . . . . . . . . . . .  , . . . - . . . . . . . . . . . . .  . .  , .  . . . . . . . . . . . . . . .  , 

The purpose o;f- the ZIS will-be -to ,present-  a-rnatives and assess . . . .  - .  , . . .  . .  

the impacts associatebwi~h-kh?-A&mas ~-Eve-r~WvigatiomStudy. il-nber:- . - --:.---.-7-1-. 

. .. direction of thei-U.. S. :C.ongre..s.s.,_ _t%.e-U. S .... army Coxps.of .Enq.ireerz- -_  ..... .. _ - .:,.- I _ - - (USACE] is conducting- a study- of - the Arkansas River Basin in Arkansas . : - -  .. , 
. . . . . . . .  and Oklahoma. The study purpose is to develop and evaluate alternatives . . . .  . . 

for implementing -soLut-ions: .to -problems. resulting f r o m  sus+z&ned. k.5ghc :. : . . . . . .  :.: ,; ..:.. . . . .  :. : 

flows on the McClellan-Kerr Arkansas ,River Navigation System (MKARNS) .. . . . .  

These high flows have-resulted in d~reased.naviga-tion t,raffic, . - - . . . - - . . ,., .. . - - - . 
flooding, losses to recreation use, and other adverse conditions. 
Proposed improvements resulting from the study could impact (positively 
or negatively) agriculture, hydropower, recreation, flood control, and  

. . . . .  . . . . . .  . . . . . . .  fish and wildlife along the MKARNS. , , .  . , . . . . . .  

The EIS will evaluate potential impacts (positive and negative) to 
the natural, physical, and human environment as a result of 

. .  . . . . - - .  implementing any of the proposed project alternatives. Proposed . . . . . .  . .  - - . - , - . - . 
alternatives are currently being developed and include structural and 
non-structural measures f mz ceducing sus-tained h igk - f  lows on the , , . - . . . . .  . . -  

MKARNS . 
Elements of t.he:.struc~ural.:alter.nat.ives idenltifisd. to..date .include: .:.. - ... ..-- . .  : : 

1. Removal of channel restrictions, , . 

2. Construction of high flow relief structures (e.g. spillways) 
along the MKARNS for navigation flow management, 

3. Construction of additional levees along.,the MKARNS for . . .  

navigation flow management:, 
. . . . . . . .  4. In-stream modification/alreration of existing navigation , .  . .  

structures, 
5. Restoration/enhancement of a q u a t i c  and  riparian habitats along 

the MKARNS. 
. . . . . . . .  Elements of the non-structural alternatives identified to date . . .  . . .. - . 

include : - .. .- - - - .. . - . - - - - - . .  - . - - - - . . . .  

1. Operational changes to MKARNS reservoirs resulting in changes: .;i-~t I i I TT I - . . .  - _  
. . . . . . . . . .  the flow regime within the Arkansas River, - - - - 

2. Adjustments/increases~ in flowage easements,. . - . . . . . .  , . 
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FOR FURTHER INFORMATION CONTACT: Questions or comments concerning the 
proposed action should be addressed to: Mr. Jim Ellis, Environmental 
Team Leader, Planning Branch, P.O. Box 867, Little Rock, Arkansas 
72203-0867,  Telephone 501-324-5033, e-mail: 
James. D. Elli.s@usace.-army .mil. 

SUPPLEMENTARY IN FORMATION : 

1. MKARNS 

The McClellan-Kerr Arkansas River Navigation System consists of a 
series of 18 locks and dams (17 existing and 1 currently under 
construction) and provides navigation from the Mississippi River to the 
Port of Catoosa near Tulsa, Oklahoma. River flow in the Arkansas River 
is modified primarily by 11 reservoirs in Oklahoma. The reservoirs are: 
Keystone, Oologah, Pensacola, Hudson, Fort Gibson, Tenkiller Ferry, 
Eufaula, Kaw, Hulah, Copan, and Wister. These lakes provide flood 
control, water supply, hydropower, fish & wildlife, water quality, 
recreation, and o-cher benefits. 

2. Study History 

The Arkansas River Navigation Study is being undertaken by USACE 
Little Rock and Tulsa Districts under the direction of the U.S. 
Congress. The study includes major hydraulics investigations, economics 

. . analyses, alternatives development and related analyses in addition to , . 

the EIS. Throughout May and June of 2000 the USACE conducted public 
information meetings at locations throughout Arkansas and Oklahoma to 
inform the public of the Arkansas River Navigation Study and solicit 
information regarding the study. 

3. Comments/Scoping Meeting 

Interested parties are requested to express their views concerning 
the proposed activity. The public is encouraged to provide written 
comments in addition to or in lieu of, oral comments at the scoping 
meeting. To be most helpful, scoping comments should clearly describe 
specific environmental topics or issues, which the commentator believes 
the document should address. Oral and written comments receive equal 
consideration. 

Scoping meetings will be held with government agencies and with the 
public. Public Scoping Meetings will be held in the fall of 2000 in 
Pine Bluff Arkansas, Fort Smith Arkansas, and Tulsa Oklahoma. The 
location, time, and date will be published at least 1 4  days prior to 
each scoping meeting. Comments received as a result of this notice and 
the news releases will be used to assist the Districts in identifying 
potential impacts to the quality of the human or natural environment. 
Affected local, state, or Federal agencies, affected Indian Tribes, and 
other interested private organizations and parties may participate in 
the Scoping process by forwarding written comments to the above noted 
address. Interested parties may also request to be included on the 
mailing list for public distribution of meeting announcements and 
documents. 

The EIS will evaluate the effects of structural and non-structural 
alternatives of the authorized project and other identified concerns. 
Specific project alternatives will incorporate the elements previously 
identified in this notice. Anticipated significant issues identified to 
date and to be addressed in the E I S  include: (I) Impacts on navigation, 
(2) impacts an flood control, (3) impacts on hydropower, (4) impacts on 
recreation and recreation facilities, ( 5 )  impacts on river hydraulics, 
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(6) impacts on fish and wildlife resources and habitats, and ( 7 )  other 
impacts identified by the Public, agencies or USACE studies. 

5. Availability of the Draft E I S  - 
The Draft Environmental Impact Statement is anticipated to be 

available for public review in the spring of 2002 subject to the 
receipt of federal funding. 

6. Authority 

The River and Harbor Act of 1946 authorized the development of the 
Arkansas River and its tributaries for the purposes of navigation, 
flood control, hydropower, water supply, recreation, and fish and 
wildlife. Public Law 91-649 stated that the project would be known as 
the McClellan-Kerr Arkansas River Navigation System. The Arkansas River 
Navigation Study began as a Fiscal Year (FY99) Congressional Add to 
investigate flooding problems along the Arkansas River in Crawfard and 
Sebastian Counties in the vicinity of Fort Smith, Arkansas. 

Thomas A. Holden, Jr., 
Colonel, Corps of Engineers, District Engineer. 
[FR Doc. 00-21447 F i l e d  8-22-00; 8 : 4 5  am] 
BILLING CODE 3710-57-U 
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Company or Organization 

Pine Bluff Sand & Gravel Co 
Rank: 2699th 
Lobbying 1998-2004: $600,000 
Lobbying 2004: $120,000 

- ...-.......... - ..... - -, .. - - - -. 
: _&hat t h.e.se-.n.umb*rs-rl!ea_n, 1 
. - ............ .- ...... -- - ....... .. - -. -. 

I I 
Figures based on Senate OMce of Public Records filings last updated June 2005 

Lobbying Firms 
Firms representing this company or 
orqanization ranked by total spending 2003 2004 1998-2004 

1 ) Ano.E.p.pa~d.A.ss-o.ci.aSes 520,000 $34O,m 
2 )  ,!DI .Consu(ting $1 20,000 $1 20,000 $240,000 

3) To.ngo!ou~..Sim R.so.~~-H.oI~cI~KUC $20,000 

Lobbyists 
Lobbyists 2004 - present Employer 

1 ) Jay Dickey JO-Cofls.u ltj ng 

By Industry 
lssues thiscompany ar organization 
lobbied ranked by number of filinqs 2003 2004 1998-2004 

I) Tc.ansp.onation 3 2 12 

2 )  Feder.al B-udget .&.Apprppri.at iqns 0 0 2 

3) ~Marir?e.,-Madtime.Bo.ati.a,~k_Fishedef 2 0 2 
4) Defense 0 0 1 

By A~enCy 
eencies this company or organization lobbied ranked by number of filinqs 2003 2004 1998-2004 

1) U.5.-5.e.nate 3 2 12 

2) US.. House. ~f-Repres.~r)tatives 3 2 12 

3) Off ice.of Mana2erne.n t b .  Budget -COil?Bj 0 0 1 

4) U.S. Depa~tment.,of.Transp.oltation~(DQT). 1 0  1 

5 )  Army. Corps .of Engineers 1 0  1 

2oop.tptaIs are from Jan. . I...$~ough-I.u_? 30,For rnoredetails-about howthesesennumbers were.deCived,.see.the.meth~dq!ogY.~.~g~ 
Keep u p  with the 
Center' 



Ex-Lawmakers' Edge Is Access 
Flourishing Class of Lobbyists Capitalizing on Privileges 

Jay Dickey (R-Ark.) says of his Hill access as a former House Inember: "I'm trying to 
feel my way." 

By Juliet Eilperin 
Washington Post Staff Writer 
Saturday, September 13, 2003: Page A03 

Rep. Zach Wamp (R-Tenn.) had just finished his treadmill run in the House gym in July when 
he spotted a former colleague, Jay Dickey, walking over from playing paddleball. Dickey, 
who started his own lobbying firm in January, handed Wamp a paper containing legislative 
language that a client was seeking from the Appropriations Committee, on which Wamp 
serves. Dickey's business card was attached. 

"I said, 'Take this slip of paper to a staffer, and I'll get back to you,' " recalled 
Dickey, an Arkansas Republican trying to win federal funding for a river navigation 
project on behalf of a Pine Bluff, Ark., sand and gravel company. 

Most lobbyists would kill for the chance to place a client's highly sought proposal in a 
lawmaker's hand. For Dickey and other former members of Congress, it is fairly easy. In a 
town in which access often translates into influence, former members of Congress have 
several advantages, from free parking spots on Capitol grounds to the ability to mingle 
with lawmakers and their aides in cloakrooms and private committee rooms. 

Although many former staffers, administration officials and political aides have 
flourished a s  lobbyists, they lack the edge enjoyed by those who have served in Congress.  
Moreover, according t o  several congressional aides, some of these former lawmakers are 
increasingly bold in using their access for lobbying, a scenario that troubles public 
watchdog groups. 

Several lawmakers-turned-lobbyists say they are careful not to abuse their congressional 
privileges. There is no doubt, however, that they belong to a special club. Former members 
can roam the Capitol without passing through traditional security checks, attend the 
Senate's weekly Democratic and Republican strategy lunches, and walk onto the House or 
Senate floor. As a professional courtesy, they can get appointments with former colleagues 
almost automatically. 

During a recent House Transportation and Infrastructure Committee bill-drafting session, 
Dickey hovered behind t h e  dais and persuaded Rep. Gene Taylor (D-Miss.) to show him a COPY 

- ,. - -- . .  . . .. - . .- - . . . . . -.- 

of the proposed legislation, to make sure it would authorize work on the Arkansas River 
project that the Pine Bluff Sand and Gravel Co. wanted. The company paid Dickey $40,000 i n  
lobbying fees during the first six months of the year, according to public records. 

It will take a few months to see whether Dickey's work will pay off. The navigation 
provision is in the water authorization legislation, but it has not made it into a 
spending bill, which is essential. 

Earlier in the year, Dickey sat in a room adjoining the Senate Finance Committee to learn 
how senators planned to vote on the question of cutting taxes on dividends. The matter is 
important for another client, Stephens Inc., an investment bank. 

Dickey said using his access as a former member i s  "like a rose petal with thorns. It can 
actually work against your client if you're too intrusive. You have to be careful. I'm 
trying to feel my way." 

A House member from 1993 through 2001, Dickey said he does not brag to current and 
potential clients about his Capitol Hill access. "I don't go saying, 'Because I'm a former 
member, I'm able to get in there,' " he said. 

Many interest groups, however, acknowledge the value of hiring former lawmakers. Frank 
Thomas, a spokesman for Stephens -- which, in addition to Dickey, has two former Senate 
staffers and a former Clinton administration official on retainer -- said Dickey's eight 
 ear^ of House service hnnst h i c  l n h h t t i n m  ~ t ~ . . t -  T 4 -  - -  - 7 -  - .  























you attcndcd in November 2003, his office has provided addition guidmcc to ~ h c  Southwestern 
Divisior, on continuing t.he feasibility study and prtparlng ma!e-a! f ~ r  fi~tcrs briefings. 

T~=~,L-  --- W E ,  - -  $~ : ; j l -  ~ \ ~ ~ t i ~ - i ~ a : i  t i i n  I& Lczsib;:ii ,a k.,., a ,  - 
'"--a , r- -+- - '-- 5 ., &, . , - ~ ~ f n g  xeetlng zn= sn2r:ng ycur t h~ughm z , j  

~ c ~ c ~ ~ , : ;  v;ith 1:s. ghzIt y~c leg?. r ~ ~ ~ ~ ~ ~ ~ 5 ; .  \zj;'rt-i? GF2 ?x+,;. c'jTs & i Y ~ L c e s  ti.,st xe 
C07/l>*ctjnrJ A uuu L i' C ~ S Y  a . * c L A ~ ~ .  pi.. ' 

V 






























