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1. Purpose. This Engineer Regul ation provides gui dance on procedures
and responsibilities for devel oping, subnmitting, and obtaining approval
of Local Cooperation Agreenents (LCAs) for specifically authorized new
construction starts. This regulation does not apply to Conti nui ng
Authorities Projects.

2. Applicability. This regulation is applicable to all HQUSACE
el enents and all FOAs having Civil Wrks responsibilities.

3. References.
a. P.L. 99-662, Water Resources Devel opnent Act of 1986.
b. P.L. 100-676, Water Resources Devel opnment Act of 1988.

c. ER 37-2-10: "Financial Administration, Accounting and Reporting
- Civil Wrks Activities."

d. |ER 405-1-12:| "Real Estate Handbook," Chapter 12, Loca
Cooperation.”

e. ER 1105-2-50: "Environnental Resources."

f. |ER 1165-2-18] "Rei mbursenent for Non-Federal Participation in
Civil Wrks Projects.”

g. |[ER 1165-2-25] "Navigation Policy: Cost Apportionment of Bridge
Al terations.”

h. [ER 1165-2-29] "General Credit for Flood Control."

i. |ER 1165-2-30] "Acceptance and Return of Required, Contributed,
or Advanced Funds for Construction or Operation.”

j. |ER 1165-2-120] "Reinbursenent for Advance Non-Federa
Construction of Authorized Federal Harbor and | nland Harbor
| nprovenents."

4, Devel opnent of the LCA

a. General. LCA's are required for all authorized new start
construction projects. For those projects to which the cost sharing
provisions of P.L. 99-662 apply, an LCA nmust be executed between the
| ocal sponsor and the ASA(CW prior to advertisenent of the initia
construction contract for the project. |In addition, CECWB w |l not
al |l ocate Federal construction funds for a project until ASA(CW approves
the financing plan and executes the LCA

b. Special Agreenments. |In some instances a separate
nmenor andum of under st andi ng, nenorandum of agreenent, or sinilar
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arrangenent nmay be proposed or required with another Federal agency to
construct a usable elenent or feature of a new construction project. As
in the case of LCA's, any such other agreenent nust be revi ewed,
approved, and executed by the ASA(CW for the Departnent of the Arny
prior to the advertisenent of any construction contract. Any proposa
for such an agreenent shall be submitted with the draft LCA for the
project in accordance with the procedures set forth in paragraph 7 of
this regul ation.

c. Cost Sharing Applicability.

(1) Cost Sharing for Navigation Projects (excluding inland
navi gation projects). Section 101 (a)(1l) of P.L. 99-662 sets forth new
cost sharing requirenents for navigation projects for harbors, inland
har bors, or any separable el enent thereof, for which a contract for
physi cal construction has not been awarded prior to the 17 Novenber 1986
date of enactment of the Water Resources Devel opnent Act.

(2) Cost Sharing for Flood Control and O her Purposes. Section
103 of P.L. 99-662 specifies new cost sharing requirenents for fl ood
control projects and projects involving hydroel ectric power, rmunicipa
and industrial water supply, agricultural water supply, recreation
hurricane and storm damage reduction, and aquatic plant control as
proj ect purposes. Subsection (e)(2) of Section 103 states that such
cost sharing should not apply to the Yazoo Basin, MS Denpnstration
Er osi on Control Program authorized by P.L. 98-8, and for the Harlan, KY
and Barbourville, KY elenents of the project authorized by Section 202
of P.L. 96-367.

(3) Cost Sharing for Unstarted Recreation Features. The cost
shari ng provisions of Section 103 apply to any recreation features of
proj ects on which physical construction was not initiated prior to Apri
30, 1986. Once funds have been budgeted for the recreation feature, the
Di strict Commander should negotiate an LCA with a | ocal sponsor using as
a guide the flood control nodel LCA contained as Appendix Ato this
regulation. An LCA package including a financing plan should be prepared
consistent with the provisions of this regulation and subnmitted through
the respective Division Ofice to CECWO for processing to ASA(CW. The
maj or change in the cost sharing of recreation features of authorized
proj ects brought about by P.L. 99-662 is that the non-Federal cash
requi rements will now be nade in proportion to theschedul ed construction
outlays on this project feature rather than being deferred until the
recreation feature is conpleted and turned over to the | ocal sponsor
Additionally, the value of Lands, Easenents, R ghts-of-Wy, and
Rel ocations (LERR) will be credited against the |ocal sponsor's
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fifty percent cost share. Accordingly, a Federal/non-Federal allocation
of funds table should be prepared and included in the LCA package (see
Appendi x B.). This funding schedul e should match the Feature 14 account
on the PB-2a for the project and should al so include associ ated E& and
S&A.

d. Cost Sharing Policies. Specific cost sharing policies for various
proj ect purposes are contained in a series of Engineer Circulars
devel oped by CECWRP whi ch are updated annually.

e. Pre-Construction Engineering and Design (PED) Costs. Al PED cost
i ncurred subsequent to the feasibility study are considered a part of,
and included in, the total project cost to be cost shared and included in
the LCA. The PED costs to be repaid by the non-Federal sponsor are to be
treated as a conponent of the first year construction costs and included
in the non-Federal sponsor's first year cash requirenents. An exanple of
non- Federal sponsor's cash requirenents for construction of a
hypot heti cal structural flood control project is contained in Appendix B
The exanpl e i ncludes the recovery of PED costs. On projects having
separabl e el enments, only those PED costs associated with the specific
schedul ed separable elenent will be included in the LCA for that el enent.
PED costs for unschedul ed el enents are not cost shared unless and unti
those renmmi ning el ements are schedul ed for construction. Additiona
gui dance on PED costs is contained in separate guidance furnished by
CECW P

f. Drafting and Executing the LCA.

(1) Ceneral. During the feasibility study, the full inplications
of the local cooperation requirements are discussed with the sponsor
within the context of the current Mbdel LCA. The first draft LCA
however, is prepared by the District Commander in conjunction with the
| ocal sponsor after conpletion of the feasibility phase and after funds

are allotted to initiate PED. 1In all cases, the general design
menor andum (GDM) for the project shall include the draft LCA Ideally,
the LCAwill require only nminor changes once the project is budgeted as a

construction new start. No comrmitments relating to a construction
schedul e or specific provisions of the LCA can be nade to the |oca
sponsor on any aspect of a project or separable elenment until:

(a) The GDMis approved by the Division and revi ewed by
HQUSACE or approved by HQUSACE, as appropriate;

(b) The project is budgeted as a new Construction Start or
construction funds are added by Congress, apportioned by OVB, and their
all ocation is approved by ASA(CW; and

(c) The draft LCA has been reviewed and approved by the
OASA(CW .
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(2) Relationship to Scheduling Wrk and Funds. Devel opnent of
the LCA should occur consistent with the District Commander's goal to
achieve a realistic study, construction, and funding schedule, to include
early devel opment of a forecast final cost estimate for construction
based upon seam ess (continuous) funding frominitiation of the
Feasi bility Phase through conpletion of PED for cost shared projects.
The non-Federal sponsor should be nade aware of the required investnment
deci sion points associated with project authorization and construction
funding. Early LCA negotiations and provision of a forecast fina
construction cost estinmate facilitates: (a) a clear understandi ng and
accept ance of Federal and non-Federal roles and responsibilities in
i mpl ementing the project, (b) a solid basis by which the non-Federa
sponsor can arrange financing to support an achi evabl e construction and
fundi ng schedul e, and hence, (c) an inplenentable project that neets the
budget criteria for selection as a new start.

(3) Execution. Once a project has been selected as a new
construction start, the District Conmander shall begin final negotiations
with the | ocal sponsor and submt the draft LCA package (see paragraph
7.a.) for review by HQUSACE and approval by the ASA(CW. Al LCA s
covered by this regulation are to be signed by the |ocal sponsor and the
ASA(CW. The ASA(CW wll sign the LCA after the Agreenent is signed by
the |l ocal sponsor or concurrently with the sponsor at a signhing cerenony.
LCA's will be executed only after the GOM for the project is approved and
an Appropriations Bill containing funds for the project is enacted into
Law. However, an objective will be to obtain final approval of the LCA
by the ASA(CW and OB between rel ease of the President's budget and
budget mark-up by the Congressional Appropriations Conmittees.

Cenerally, this neans that the GDM woul d be conplete by the tine the
Presi dent makes his budget subm ssion to Congress. Wth an approved GDM
processi ng and approval of the LCA can occur as soon as the project has
been budgeted as a new construction start. All LCAs on budgeted New
Construction Starts will then be ready to be signed when the initial
construction funds are appropriated. For other potential new start

candi dat es which have not been included in the President's budget, LCA's
will be approved only after funds for such projects are specifically
added by Congress and their allocation is approved by ASA(CW. Appendi x
C contains a flow di agram whi ch depicts the new process. Construction
can commence with the allocation of construction funds during the first
gquarter of the fiscal year. However, Federal construction funds wll not
be released for a project until the LCAis fully executed including
approval of the financing plan by ASA(CW.
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(4) Separable Elenents of Ongoing Construction Projects,
Resunptions, and Unstarted Projects Previously Funded for Construction.
The gui dance contained in (3) above is also applicable to separable
el enents of ongoi ng construction projects, resunptions, and unstarted
projects previously funded for construction. However, the budget
requests for these projects or separable elenents are very likely based
on specific DMs or reevaluation reports because the GbDMs for the parent
projects are outdated. Furthernore, the feasibility reports for these
proj ects/separable elenments were in all |ikelihood acconplished at 100
percent Federal cost and as a result the projects have not previously
been subject to any type of cost sharing market test under the cost
sharing and financing provisions of P.L. 99-662. Therefore, while the
devel opnent of a prelimnary draft LCA nay be undertaken during
acconpl i shnment of the specific DMor reevaluation report, it is
especially inportant that no conmtnents relative to a construction
schedul e or specific provisions of the LCA be nade to the |ocal sponsor
on any aspect of a project or separable elenent until:

(a) The DM or reevaluation report is approved by the Division
and revi ewed by HQUSACE or approved by HQUSACE as appropri ate;

(b) The project/separable elenment is budgeted as a new work
reconmendati on or construction funds are added by Congress and such
al | ocations are approved by ASA(CW; and

(c) The draft LCA has been reviewed and approved by the
OASA(CW .

(5) LCA Relationship to Engineering Technical Reports. 1In al
cases for separable elenents of ongoing construction projects,
resunptions, and unstarted projects previously funded for construction
the specific DMs or reevaluation reports nust readily:

(a) Serve as the basis for understanding and confirmng the
econom ¢ justification of the project and the breakdown of Federal and
non- Federal project responsibilities;

(b) Provide a technical description of the project to be
constructed; and

(c) Attest to the satisfaction of "NEPA requirenents.”
(6) Congressional Adds. Special instructions from CECWB

and/ or CECWRN will be provided relating to the devel opnent of draft
LCA's for unbudgeted new start Congressional adds once they have




ER 1165-2- 131
15 Apr 89

been approved by ASA(CW for construction. These instructions wll
suppl enent the general gui dance provi ded above.

g. Ability to Pay--Flood Control Projects. For all projects with
flood control outputs, a "Wereas" clause shall be included in the LCA
indicating that an ability to pay analysis was perforned for the project
and indicating whether the project is eligible for any reduction in the
non- Federal cost sharing requirenents as a result of the Ability to Pay
anal ysis. Section 103(m of P.L. 99-662 requires that any cost sharing
agreenent under Title 1 for flood control be subject to the ability of
t he non-Federal sponsor to pay. The ability of a non-Federal sponsor to
pay shall be determined at the tine of LCA devel opnent in accordance with
procedures established by the ASA(CW. A further analysis of a |loca
sponsor's "ability to pay" will not be nade once the LCA for a project is
executed. The procedures for applying the ability to pay analysis are
published in 33 CF. R, sections 241.1 - 241.6, entitled, "Flood Contro
Cost Sharing Requirenents Under the Ability to Pay Provision." The node
fl ood control agreenment (Appendix A) contains contract |anguage for
projects for which (a) there is no cost sharing reduction under Section
103(nm); and (b) where there is a cost sharing
reduction as a result of the Ability to Pay Test.

h. Cost Sharing Waiver for the Territories. Local cost sharing
requirenents for all studies and projects in Arerican Sanpa, Guam the
Northern Mariana |Islands, the Virgin Islands, and the Trust Territories
of the Pacific Islands, will be reduced, up to $200,000 for each study
and project in accordance with Section 1156 of P.L. 99-662. Cost sharing
for such studies and projects will be established using the
general cost sharing criteria. The non-Federal cost for each study
and/ or project will then be reduced by $200,000 or to zero if the non-
Federal share is |ess than $200,000. Wiivers for studies and projects
are consi dered separately. |If the waiver for a study is less than the
$200, 000 nmaxi mum there is no "bal ance" remaining for transfer to a
proj ect waiver.

i. Cost Sharing for Cultural Resources. There may be instances where
a project authorization does not contenplate and specifically provide for
Federal and non-Federal cost sharing in connection with the preservation
of (pre)historic properties and such properties are encountered after
aut hori zation of the project for construction. Wen such properties are
encountered, all inventory, mtigation, and/or recovery costs associ ated
with preservation shall be 100 percent Federal non-rei nbursable costs up
tothe limt of one precent of the total Federal Appropriation required
for construction, as provided in Section 7(a) the Archeol ogi cal and
H storic Data Preservation Act of 1974, P.L. 93-291.
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If these costs will exceed the one percent linmit, the District shal
subnmit a waiver request through Division to HQUSACE (CECWPP) for
OASA(CW approval with a recommendation for appropriate cost sharing.
Addi tional gui dance on cost sharing for cultural resources wll be
provided by CECWRP in separate gui dance.

5. Budgeting and Accounti ng.

a. lIntegration with Budgetary Process. The District Comuander wll
fully informthe project sponsor on how funding of a project nust be
integrated into the Departnment of the Army's budget process in accordance
wi th the annual program and budget request for Cvil Wrks activities.
The Civil Wrks program nust be devel oped within the Administration's
nmul ti-year budget ceilings and within obligation ceilings for
construction inposed by Congress. Currently there are such obligation
ceilings prescribed in Section 901 of PL 99-662 for Fiscal Years 1989,
1990, and 1991.

b. Budgetary Priorties. For a project to be considered as a budgeted
new construction start, it nust neet the budgetary criteria contained in
t he annual program and budget EC rel eased by CECWB about March of each
year.

c. Release of Budgetary Information. Budgetary information cannot be
furnished to the |ocal sponsor until the President rel eases his budget to
Congress. However, the District Conmander should be working with the
| ocal sponsor prior to a project being budgeted to insure that an optinmm
construction schedule is devel oped recogni zing the | ocal sponsor's
financial capabilities and ability to acquire LERR, as well as Federa
budgetary constraints. To assist in this process, prelimnary project
cost estimates and prelimnary construction schedul es and funding
requi renments can be made available to the | ocal sponsor as |ong as budget
reconmendat i ons devel oped for the budget year and followi ng fiscal years
are not nmade avail abl e outside the Departnent of the Arny prior to the
rel ease of the President's budget. Further, detailed project schedul es
(PB2a's) can be nmade available to the | ocal sponsor once the President's
budget has been rel eased. This sanme procedure shoul d be used during each
fiscal year to revise the project schedul e and coordi nate funding
requirenments with the | ocal sponsor as
appropri at e.

d. Cost Accounting Procedures. Procedures currently used to track
costs assignable to project sponsors and to the Federal share will be
consistent with those used for "traditional" project cost accounti ng.
CERM FA is currently devel opi ng
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procedures to be used for cost accounting on cost shared projects.
Until those procedures are devel oped, procedures contained in Chapter 6,
paragraphs 7 and 8 of ER 37-2-10 should continue to be foll owed.

e. Non-Federal Costs. Credit will be allowed for reasonable costs
i ncurred by non-Federal sponsors which are directly related to the
i mpl erentation of the authorized project, and which are included by the
Federal Government as part of 'total project costs' as shown on the
approved project cost estimate (PB-3). This policy neans that project
sponsors will be reinbursed or otherw se given credit for those
reasonabl e direct and indirect costs which are properly all owabl e and
all ocable to their acconplishnment of the non-Federal responsibilities
for the project. Procedures for determining allowability of such costs
are contained in OMB Circular No. A-87, Cost Principles for State and
Local Governnents.

f. Maintaining Adequate Records. The Governnent and the Local
Sponsor shall keep books, records, docunents, and other evidence
pertaining to costs and expenses incurred to execute the authorized
project in such detail as will properly reflect total project costs.
Both parties shall nmintain such books, records, docunents, and other
evi dence for inspections and audit by authorized representatives from
either party. Section 10 of P.L. 100-676 requires the Secretary of Arny
to furnish periodic statements of project expenditures to project
sponsors upon their request. Such statenments shall include an estinate
of all Federal and non-Federal funds expended by the District and a
schedul e of anticipated expenditures during the remmining period of
construction.

g. Audit Requirenents. The Government and the Local Sponsor shall
make available at their offices at reasonable tines, such books, records,
docunents and other evidence for inspection and audit by authorized
representatives of each party to an LCA. The Governnent shall conduct
such audits of the Local Sponsor's records for a project, as are
appropriate, to ascertain the allowability, reasonabl eness, and
allocability of its costs for inclusion as credit against the non-Federa
share of project costs. Costs of the audit will be included
in total project costs and cost shared accordingly. |If the Loca
Sponsor is involved in an audit program governed by the Single Audit Act
(P.L. 98-502), then the local sponsor is encouraged to include its
records for the project with those records being tested for major
Federal Assistance Prograns. The Corps of Engineers will not duplicate
audit work perfornmed under the Single Audit Act
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provisions. Any supplenentary audit work conducted by the Corps of
Engi neers shall utilize the single audit findings. The costs of a
suppl ementary audit will be included in total project costs and cost
shared accordingly.

6. Negotiability.

a. GCeneral

(1) LCA' s are legally binding agreenents that set forth the terns
of the relationship between the Federal Governnent and a | ocal sponsor
interested in devel opnent of a water resources project. The
negotiability of any LCA provision depends upon whether the itemis
specified by law, required to support an inportant Federal policy not
related solely to water resources devel opnent, or needed to ensure
consi stency and uniformty anong generic types of projects.

(2) Al signed LCA's nust reflect the project requirenents set
forth in P.L. 99-662 and any specific requirenents set forth in
i ndi vi dual project authorization. For those projects authorized by P.L
99- 662, these requirenents are one and the sane. LCA s that do not
reflect the cost sharing requirenments of P.L. 99-662, and any additiona
requirenments contained in the law authorizing the project, will not be
approved by the ASA(CW. Further, if a sponsor |acks the |ega
capability to provide the required cooperation and is not willing or
able to obtain the necessary authority, an LCA cannot be executed. In
recognition of this fact, no deviation whatsoever will be accepted to
the "Certificate of Authority" contained as Exhibit Ato the nodel LCA' s
or to the Release of Clains Article of the nodel LCA's. (See Appendices
A and D.).

(3) Certain standard cl auses--the so-called "boilerplate"
provisions, reflect inportant Federal socioecononic or contracting
policies and are not subject to negotiation. Such provisions include
participation in and conpliance with applicable Federal flood plain
managenent and fl ood i nsurance prograns, conpliance with the civil rights
| aws, project description, and the "Oficials Not To Benefit" cl ause.

b. Project Scope.

(1) Ceneral. Before drafting of an LCA can begin, the Governnent
and the sponsor should agree on two itens: the scope of the project to
be constructed; and the specific work to be covered by the LCA. Nornmally
these itens will be identical, but in sone cases there could be
substantial differences. The District Commander should obtain an
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LCA for the project described in the GDMor | atest Corps report, as
appropriate. The project description section of the draft LCA nust fully
describe the project to be constructed and any underlying or baseline
conditions that nust be in place for the project to function as desi gned.
Further, the "Cbligations of Parties" section of the draft LCA nust fully
describe the respective responsibilities of the Governnent and the | oca
sponsor as set forth in the authorizing docunents. |f the |oca

sponsor's proposal differs fromthe project included in the President's
budget, the District Conmander nmay prelininarily negotiate project
changes to the extent that the project remains consistent with the

aut horization and with Principles and Guidelines (P& . The District
Conmander nust ensure, however, that the |ocal sponsor understands that
final decisions concerning such changes rest with ASA(CW. |If the

nodi fied project is not consistent with the authorization, the District
Conmander shoul d i nformthe sponsor that additional authority is required

and that an LCA is premature. 1In any event, negotiation of a deviation
fromthe NED plan will require ASA(CW approval, a requirenent which
applies to both reductions and increases in scope. Ildeally, any such

changes in project scope would be addressed in the GDM or | atest Corps
report acconpanying the final draft LCA package. |f the proposal is not
consistent with the GOM or | atest Corps report, a Letter Report should be
prepared to acconpany the revised draft LCA for the purpose of securing
ASA(CW approval to deviate fromthe previously approved plan

(2) Reduced Scope. |If the project sponsor desires a project of
| esser scope than the current approved plan, its initial acceptability
nmust be neasured agai nst established guidelines, (e.g., econonic
ef ficiency, safety, environnmental acceptability, conpleteness,
ef fectiveness, etc.). Since reductions in project scope will alnost
al ways be an attenpt to reduce initial capital cost, care nust be taken
to ensure that the resulting project does not result in future unecononic
| evel s of nmaintenance and repair or potentially unsafe conditions.

(3) ILncreased Scope. In sone cases, local interests nay prefer a
plan that is larger than the recomended plan even though sufficient
justification for Federal participation cannot be devel oped. The locally
preferred plan could be an extension of the project, a larger integra
project (i.e., higher degrees of protection) or a conpletely
different plan. A typical reason for preferring another plan would be
for econonic devel opnent beyond that supportable by an anal ysis of NED
benefits. The locally preferred project may be considered for
i mpl erentation by the Corps if the locally preferred project is in
conpliance with Federal rules and statutes applicable to the Corps of
Engi neers devel oped project. |In addition, the outputs fromthe locally

10
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preferred plan nust approxinate, or be greater than the outputs fromthe
pl an that woul d have been recommended. The Federal participation is
limted by what the Federal share of the recomended plan woul d have
been.

(4) Request for Additional Wrk on a Reinbursable Basis. During
negotiation of a draft LCA, the |local sponsor may request that the scope
of the schedul ed work be increased to satisfy sonme |ocal requirenent or
need. Such requests nmay be accommbdated through the LCA process if the
| ocal sponsor is willing to provide 100 percent of the extra funding in
advance of award of construction contracts for the additional work.
However, a full explanation of the additional work to be perforned and
the justification for undertaking the work should be included in the
transnittal letter of the final draft LCA package to HQUSACE. Work
perforned under this subparagraph should not be included in the total
project costs and, therefore, will not be considered part of the Federa
proj ect .

c. Separabl e El enents.

(1) Ceneral. Section 103(f) of P.L. 99-662 defines separable
el enment as a portion of a project:

(a) which is physically separable fromother elenents of the
project, and

(b) which (1) achieves hydrologic effects or (2) produces
physical or econonmic benefits that are separately identifiable fromthose
produced by other portions of the project.

(2) Devel opnment of Local Cooperation Agreenents. Draft LCA
packages (including financing plans) should be prepared for all budgeted
separ abl e el ements of ongoi ng construction projects, resunptions, and
unstarted projects previously funded for construction. |If the |oca
sponsor desires to proceed with an elenment of an authorized project, a
draft LCA can be devel oped on that basis as long as the elenent to be
devel oped neets the definition of a separable elenment as contained in
Section 103(f) of P.L. 99-662. Care nust be taken, however, to insure
that the elenent to be pursued can stand alone, is increnentally
justified, and its construction will not adversely inpact the
engi neering and econonic feasibility of the remmi nder of the project.

d. Project Cost Estimates. Section 902 of P.L. 99-662 and Section 3
of P.L. 100-676 |linmt the total project cost for those projects
authori zed in these Acts and subsequent project authorizations to the
aut hori zed project cost. These project cost limtations nmay be
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i ncreased by the Secretary for nodifications which do not materially
alter the scope or function of the project authorized, but not by nore
than 20 percent of the authorized anmbunt. The project cost linitations
are to be automatically increased to account for inflation. The limt on
total project cost growh expresses the concern of Congress for accurate
proj ect cost estimates and the subsequent nmanagenent of cost grow h.
Every effort should be nade to devel op and docunent firm updated, and
accurate project cost estimates prior to negotiating a draft LCAwith a
| ocal sponsor. Unexpected increases in project costs could have
detrinental effects on the financial capability of the |ocal sponsor to
participate in the project. Therefore, to ensure understandi ng between
the District and the |ocal sponsor, District Conmanders are encouraged to
coordinate with | ocal sponsors on the devel opnent of estinmated total
project costs on a regular basis to include a forecast final cost
estimate (including inflation) based on an assuned desi gn and
construction schedule. The forecast final cost estimate, including
inflation, is the estimate that is to be inserted in ARTICLE VI, METHOD
OF PAYMENT, of the LCA under devel oprment. District Commanders are
further encouraged to include a project cost engineer on the

i nterdisciplinary team devel oping the LCA so that the el enents which
conprise the total project costs can be understood and explained to the
| ocal sponsor.

e. Project Cost Increases after LCA Execution. It is recognized that
in spite of every effort to the contrary, project costs may increase
after the LCA is executed. Accordingly, close coordination nust be
mai ntai ned with the local sponsor on all aspects of the project even
after execution of the LCA. At the request of the |ocal sponsor, the
Di strict Commander nay include | anguage in the Term nation and
Suspension article of the draft LCA to recognize the possibility of
future project cost increases (i.e., "Cost Cap Clause"). This would
all ow the | ocal sponsor the ability to request the District Commander to
defer the award of any construction contract for the project which would
result in total obligations and expenditures exceedi ng an agreed upon
dol l ar anount. However, this anmpunt cannot be | ess than the esti mated
cost of the project as reflected in the LCA. |If the cost cap would be
exceeded by the award of a contract and the | ocal sponsor requests
deferral of the award, the District Commander and | ocal sponsor nust
devel op a nmutual |y agreeabl e procedure to resolve the inability to award
remai ning contract(s) on the project or to termnate work. In those
cases where the cost cap woul d be exceeded, and the matter cannot be
sinply resolved by the | ocal sponsor securing additional funds, the
Di strict Commander should transmit through the D vision Commander
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to HQUSACE (Attn: CECWRN) for approval the proposed procedure to
conplete the project or ternminate the work. It should be noted that
cost caps can be applied to the award of future contracts but not to
overruns or other cost increases pertaining to ongoing contracts already
awarded by the District Conmander.

f. Federal hligation to Conplete Projects. Although the Federa
CGovernnent, when entering into an agreenent to construct a water
resources project, fully intends to conplete the project, unforeseen
ci rcunstances can occur which would preclude the Federal Governnent from
continuing the project as schedul ed. The Federal Governnent cannot,
therefore, guarantee conmpletion. An LCA, therefore, will not contain
any provision that could be viewed as inposing on the Governnent an
absol ute requirenent to expend future appropriations on the project.
Because a sponsor may need to satisfy outside interests that there is a
significant |ikelihood of project conpletion, it may insist on
provi sions that the Government sinply cannot accept. In such cases, the
Di strict Commander shoul d assure the sponsor that the Governnment will
use its best efforts to seek continued funding to conplete the project.

g. Construction Scheduling and Contracting.

(1) Construction Phasing. Were phased construction is feasible
and justified, the District Commander may contract for construction of
the project in usable increments so project benefits are available at the
earliest possible tine. Construction phasing is presently used where
i ncremental benefits are possible; however, the District Commander
shoul d advi se the sponsor that incremental construction nmay increase
total project costs, and therefore, could affect the econonic
justification for the project. As a general principle, the
Di strict Commander should work with the sponsor in order to nmaxinize net
econom ¢ benefits of the project.

(2) Tinming to Accommbdate Sponsor's Funding Capability. The

primary factor controlling the initiation of construction will be the
availability of Federal and non-Federal funds. Because substanti al

non- Federal funds will be needed, the capability of the |local sponsor to
supply those funds in a tinely manner during construction will have a

significant inmpact on construction scheduling. The District Commander
may negotiate changes to the construction schedul e, including

accel eration, delays, or changes in the sequence of construction to
accommpdat e the | ocal sponsor's needs, provided the resulting schedul e
remai ns reasonabl e, efficient and does not significantly increase
project costs. Al changes are subject to review and approval by
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CECWB. The District Commander may al so negoti ate mechani sns to resolve
fundi ng probl enms which arise during construction as a result of contract
accel eration, nodifications, or slippages. Should such administrative
claims require nodifications of the LCA such nust be revi ewed and
approved by ASA(CW.

(3) FEirmmess of Construction Schedules. Sponsors nay desire
devel opnent of firmconstruction schedules. The Contracting O ficer can
include in the LCA, a statenment that the Governnent will use its best
efforts to conplete the project on schedule. He may not agree, however,
to any LCA provision that could be construed as a guarantee that the
project will be constructed in accordance with any firmschedule. In
this regard, our experience with schedul es enbodied in the LCA s that
have been signed under the new cost sharing forrmulas is that many have
been too optinmistic. The problemfrequently is our assunption that |and
will be available on, or relocations conplete on, a schedule that is
consistent with our ability to conplete design and award construction
contracts.

h. |ssues of Sponsorship.

(1) Definition. |In accordance with Section 221 of the 1970 Fl ood
Control Act, a local sponsor must be a non-Federal interest which is
defined in law as "a legally constituted public body with full authority
and capability to performthe terns of its agreenent and to pay danages,
if necessary, in the event of failure to perform"” A |ocal sponsor may
be a State, County, Cty, Town, or any other political subpart of a State
or group of States and includes any interstate agency and port authority
establ i shed under a conpact entered into between two or nobre states with
t he consent of Congress under Section 15 of Article 1 of the Constitution
(e.g., Virginia Port Authority, Al abama State Docks Departnent, St
Tammany Levee District, Port Authority of New York and New Jersey, etc.)
that has the legal and financial authority and
capability to provide the necessary cash contributions and | ands,
easenents, rights-of-way, and rel ocations necessary to construct the
proj ect.

(2) Miltiple Non-Federal Interests.

(a) GCeneral. For those projects which have multiple non-
Federal interests, the preferred option would be for one non-Federa
sponsor to be designated to take the | ead and to be responsible for
executing the LCAwith the Departnent of the Arny. Execution of the LCA
woul d not, however, take place until the necessary subagreenents with
ot her non-Federal interests have been signed.
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(b) Third-Party Agreements. For those projects which rely
on a "third party" agreenent (i.e., an agreenent between a |ocal sponsor
and a non-Federal interest which is not a signhator to the LCA) for
i mpl ementation in addition to an LCA, the third party agreenent nust be
provided in the draft LCA package submitted to HQUSACE for review by
HQUSACE and OASA (CW. Nornmally, third party agreenents should be signed
by the parties prior to the ASA(CW's signature on the approved LCA

(3) Non-Federal Sponsors - Cbligation of Future Appropriations.

(a) Sone States have constitutional or statutory
prohi bitions against obligating future appropriations. Such states have
been unable to enter into LCA's because Section 221 of the 1970 Fl ood
Control Act, as enacted, does not pernit States to condition their
perfornmance on the availability of future appropriations. Section 912 of
P.L. 99-662 anends Section 221 by providing that:

In any (221) agreenent entered into by a State, or a body politic
of the State which derives its powers fromthe State
constitution, or a governnental entity created by the State

| egi slature, the agreement nay reflect that it does not obligate
future State |l egislative appropriations for such perfornmance and
payment when obligating future appropriations would be
inconsistent with State constitutional or statutory limtations.

(b) This provision provides relief to those States which are
precluded by their constitution or statutes fromfiscally obligating the
appropriations of future legislatures. This provision applies only to
di rect appropriations nade by state |egislatures and does not affect
ot her fundi ng sources which may be available to a project sponsor. The
provision does not relieve a State fromits financial obligations entered
into by signing an LCA. |If future State appropriations do not adequately
cover its financial obligations, other sources of revenue
nmust be obtained by the State to fully neet its conmtnents in the
execut ed LCA

(c) The limtation of this provision should be fully
expl ained to the | ocal sponsor, and included in an LCA only if requested
by the local sponsor and if it is determned by the District that the
sponsor is deriving its funds directly from State |egislative
appropriations and the State is limted by its constitution or by
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State statutes fromconmitting future State | egislative appropriations.
Under such conditions, an ARTICLE entitled OBLI GATI ON OF FUTURE
APPROPRI ATI ONS nay be added to the LCA as follows: "Nothing herein shal
constitute, or be deemed to constitute, an obligation of future
appropriations by the [Legislature] of the State of | ]."

(4) As indicated in paragraph 6.e., Local Sponsors nay request
that a cost cap be placed in the LCA which would |inmt their ultimte
financial obligation under terns of the LCA. Under no circunstances can
a local sponsor limt its LERRD obligation. However, if the |loca
sponsor requests it, a cost cap can be placed in the LCA under the
TERM NATI ON OR SUSPENSI ON ARTICLE. This cap would limt the |evel of
financial obligation that a | ocal sponsor would incur to a | evel over the
current project cost estimate. Under terns of this limtation, if the
award of the next construction contract woul d exceed the amount of the
cap, work cannot proceed unless both parties agree. |f requested by the
| ocal sponsor, the follow ng paragraph may be added to the TERM NATI ON OR
SUSPENSI ON ARTI CLE (termnms in brackets to be sel ected based on project
type under consideration):

Not wi t hst andi ng any ot her provision of this Agreenent, if the award of
any contract for construction of the [general navigation features of
the] Project would result in the total obligations and
expendi tures for construction of the [general navigation features]
[Project] exceeding $__ the award of that contract and
subsequent contracts shall be deferred until such tines as both
parties to this Agreenment agree to resune construction of the

[ general navigation features.] [Project.]

i. Conpliance with Fl ood Plain Managenent Regulations. 1In the
devel opnent of a draft LCA for a flood control or shoreline protection
project, the District Commander should informthe |ocal sponsor that it
will be required, as a matter of |ocal cooperation, to agree to
participate in and conply with any applicable Federal flood plain
managenent and fl ood i nsurance prograns. The LCA should further
indicate that the local sponsor will insure that any devel opnent in the
project area will not adversely affect the physical integrity of the
project or adversely affect the designed operation of the project. Such
requi rements as contained in the authorizing docunents for the project
shoul d al so be enunerated in ARTICLE || - OBLI GATI ONS OF PARTIES, of the
LCA.
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7. Procedures and Responsibilities.

a. District Responsibilities.

(1) Negotiation. Once the GDMfor the project is approved and
the project is budgeted as a new construction start, the District
Commander is responsible for negotiating and obtaining a draft LCA for
review by HQUSACE and ultimate approval and execution by the ASA(CW.
Such negoti ations nust be conducted so as to not conmmt the District
Commander to a position unacceptable to the Chief of Engineers or the

ASA(CW .

(a) Draft LCA s should be devel oped using the node
agreenents contained as Appendices A and Dto this ER  Wen deviations
fromthe nodels are felt appropriate due to the particular circunstances
of the project or the |local sponsor, those deviations should be
hi ghlighted and the rationale for the deviation should be furnished in
the transmittal of the LCA package to HQUSACE. Model provisions should
be followed to the greatest extent possible.

(b) If negotiations have proceeded with a | ocal sponsor
usi ng a nodel agreenent contained in EC 1165-2-144, dated 1 June 1987,
and it is not possible to renegotiate the agreenent, the nodel agreenent
contained in the EC nay be used. However, the transnmttal of the LCA
package to HQUSACE should indicate that the negotiated draft LCA is based
on the previous nodel agreenents and the reason why confornmance with the
new nodel | anguage is not recommended. It is suggested that this fact be
conveyed to HQUSACE prior to actual transnittal of the LCA

(2) Interdisciplinary Teans. HQUSACE uses an interdisciplinary
team t hrough the LCA Review Conmittee to facilitate the review and
approval process for draft agreements at the Washington | evel. Because
of the conplexity of LCA's, FOA' s are encouraged to establish an
interdisciplinary teamto develop the LCA. The interdisciplinary team
shoul d consi st of the Project Manager and representatives from Pl anni ng,
Audi t, Engineering, Construction, Operations, Real Estate, Counsel
Prograns, and Resource Managenent. The District Commander shoul d sel ect
fromthis teamthose individuals who woul d conduct the negotiations with
t he non- Federal sponsor

(3) District Review. The entire LCA package should be fully
coordinated within the District prior to transnmittal to the Division
Commander. Draft LCA's shall be reviewed by the District Counsel for
| egal sufficiency prior to being transmtted to HQUSACE t hrough the
Di vi sion Commander. A certification
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signed by the District Counsel verifying that the District Ofice of
Counsel has fully reviewed the draft LCA nust be included with the LCA
package.

(4) Subm ssion Requirenents. The conplete LCA package shal
include the draft LCA (including exhibits), mlestone schedul e, financial
anal ysis, determnation of the ability to pay for flood control projects,
t he sponsor's statenent of financial capability (see Paragraph 8), an
updat ed Detail ed Project Schedul e (ENG Form 2201a (PB 2a)) showi ng the
Federal and non-Federal funding schedule, fact sheet,

Feder al / non- Federal allocation of funds (See Appendix B.), and the
Ceneral Design Menorandum or | atest Corps report providing the technica
and economic basis for the project to be included in the LCA. The

conpl ete LCA package should be forwarded to the D vision Cormander for
review. The cover letter transmtting the package to the Division
Commander should list all deviations fromthe appropriate nodel LCA and
provide the rationale for any deviation. It is inperative that al
information contained in the LCA package be consistent and current. For
i nstance, the estimted total project cost and non-Federal cash

requi rements shown in the draft LCA should be consistent with that shown
in the project fact sheet, PB2a, and latest nonthly life cycle
managenent report. |If the information presented is not consistent, the
draft LCA package will be returned to the Division Ofice for revision
Further coordi nation between District and Division Commanders wth
HQUSACE shoul d foll ow the point of contact procedures described in
paragraph 7.c. of this regulation.

b. Division Responsibilities. The Division Comrmander should review
the LCA package and transmit 12 copies of the package as received from
the District together with his comments to CECWRN for review and ful
coordination with all appropriate elenents within HQUSACE.

c. HQUSACE Responsibilities. The processing procedures for LCA' s
wi t hin HQUSACE are shown in Appendix E. Draft LCA packages incl uding
financing plans should be submtted to CECWRN which will serve as the
poi nt of contact throughout the HQUSACE review and approval process.
CECWRN al so mai ntains a conprehensive data base on the status of al
LCA's for regularly authorized new construction starts and separabl e
elements. This data base has been available to all Division offices
since 1 Cctober 1987. The information is furni shed via ONTYME the first
and the fifteenth of each nonth. District offices can be linked to this
telenet at their request. Followi ng the approval of the draft LCA by
OASA(CW, the approved draft agreement is sent to the Division and
District Commanders by ON-TYME mail. Upon receipt of the draft
agreenent, the District should:
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(1) Prepare copies of the approved LCA to be signed by both the
| ocal sponsor and ASA(CW. A mininumof four originals should be
prepared for signature. Two originals will be kept by the District and
two originals returned to the sponsor after execution by the ASA(CW.

(2) Obtain necessary signatures on all copies of the LCA and
certificates of Authority. The non-Federal sponsor should be instructed
to date the LCA at the time it signs the Agreenments. (Exhibit Ato the
LCA) .

(3) Forward all copies of the LCA signed by the |ocal sponsor to
CECWRN for transmittal to ASA(CW for signature.

d. Signing Ceremony. Should a signing cerenony be desired, the FOA
and the | ocal sponsor are responsible for organizing this event. This
i ncl udes coordination with the appropriate regional Assistant Director
of Gvil Wrks on the scheduling of a date for a cerenony which is
nmutual |y agreeable to all affected parties. No commitnents for the
ASA(CW to appear at a signing ceremony should be nade until after
coordination with OASA(CW. Wenever possible, interest in a signing
cerenony should be addressed in the cover letter transnmtting the LCA
package to HQUSACE and should identify the Congressional District in
which the project is |ocated and the nanes of affected Congressiona
Repr esent ati ves.

8. Financial Capability of the Local Sponsor.

a. Financial Analysis. An analysis of a local sponsor's financi al
capability to participate in a project is required for any project which
i nvol ves non-Federal cost sharing. The purpose of the financial
analysis is to ensure that the non-Federal sponsor has a reasonabl e and
i npl erentable plan for neeting its financial comrtnent. The financial
anal ysi s should include the non-Federal sponsor's statenment of financial
capability, its financing plan, and the District Commander's assessnent
of the non-Federal sponsor's financial capability. Financial
consi derations can be expected to affect project scale as well as
construction, scheduling, and phasing. A financial analysis should
acconpany all draft LCA's which are subnitted to HQUSACE and shoul d be
sent to HQUSACE (ATTN. CECWRN).

b. Schedul e of Non-Federal Payments. Section 101(d) of P.L. 99-662
requires that the non-Federal share of a harbor project be paid to the
Governnent and that the non-Federal paynents be nmade during construction
on an annual basis beginning no later than one year after construction
isinitiated. Section
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103(1) of P.L. 99-662 further provides that the ASA(CW nmay pernit del ay
of the first year's paynment up to one year frominitiation of
construction on harbor projects as well as projects involving fl ood
control and other purposes. Any such delays are subject to interest
charges for up to six nonths at a rate determ ned by the Secretary of
the Treasury. A proposal by the non-Federal sponsor for a delay of the
first year's paynent nmust be approved by the ASA(CW. Docunentation and
justification nust be part of the LCA package to support the delay and
nmust include a repaynent schedule for the non-Federal share. (See also
paragraph 9.a.(3) and 9.d.(2)(e).)

9. Cost Sharing Policy and the Provision of Non-Federal Funds.

a. General. The non-Federal cost sharing and financing
responsibilities contained in P.L. 99-662 are sunmari zed in Appendi x F.
Appendi x G provi des additional guidance on conputing cost sharing for
navi gati on projects.

(1) The LCA shall provide that prior to the obligation of Federa
funds for the construction of the project, the |ocal sponsor shall have
either paid directly to the Governnment its share of the estinmated total
project costs or placed those funds without the control of the project
sponsor in an escrow account or other account deened acceptable to the
Governnent or ot herw se provided sone irrevocabl e comm t nent of paynent.

(2) The non-Federal sponsor has considerable flexibility to
det erni ne whether to make the total estimated non-Federal share of
construction costs available at the beginning of construction or to
provide its share of construction costs increnmentally over the period of
construction. Non-Federal funds should be available to the Contracting
Officer for deposit in the Treasury prior to the award of each
construction contract. The non-Federal sponsor is not required to
provide the total estimated non-Federal share for construction of the
total project before construction begins unless the project will be
constructed under a single contract, obligated in full at the beginning
of construction. To the extent possible, structural projects should be
constructed in a way that permts an increnental obligation of funds,
bot h Federal and non-Federal, and cash contributions should be provided
in the sane proportion. Therefore, the non-Federal cash contribution
shoul d be provided in the sanme proportion as the schedul ed construction
(see Appendi x B).

(3) During the LCA negotiating process, avail able options shoul d
be explained to the local sponsor. The sponsor should indicate whether
it prefers to nake the total estinmated non-Federal share avail able at the
begi nni ng of construction
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increnental ly during the period of construction, or, in certain

ci rcunstances, after construction has been conpleted. Post-construction
or deferred paynments are only permitted in linited circunstances.

During the paynent negotiation process, the District Comrander shoul d
nmake every effort to secure provisions for full paynent during the
construction period beginning with the first year of construction. (See
paragraphs 9.d.(1) and 9.d.(3).) The District Commander may enter into
di scussions with the project sponsor about deferred payments, but shal
not commit to a deferred paynent plan w thout the approval of ASA(CW.

(a) Deferral of the first year paynent by ASA(CW will be
al |l oned only when extenuating circunstances can be docunented. A request
to negotiate a deferred paynent plan should be submitted to
HQUSACE(CECW RN) for approval by ASA(CW as soon as the |ocal sponsor
gi ves evidence that its circunstances warrant consideration of a
deferred paynent plan. \When deferred paynment is approved, the anmount on
whi ch paynent is calculated will include interest. Appendix B, page
B-2, provides an illustration for conmputing interest on a deferred
payrment plan. (See also paragraphs 8.b. and 9.d.(2)(e).)

(b) On comercial navigation projects, the provisions of
Section 101(a)(2) of P.L. 99-662 allow nore latitude in arranging the
non- Federal paynment of the additional 10 percent of the cost of genera
navi gation features. Congress provided for such repaynents to be nade
with interest over a period not to exceed 30 years. This provision
al l ows the non-Federal sponsor's repaynent of the additional 10 percent
to correlate nore closely with the increased revenue stream anti ci pated
with a harbor devel opnent project. The District Commander shoul d
devel op the inplications of the alternative paynment options under
Section 101(a)(2) and review themw th the | ocal sponsor during
di scussi ons of the non-Federal paynent plan.

(4) If the non-Federal sponsor elects to provide the funds during
construction, paynment nay be in the formof (a) direct payments to the
Government, (b) paynents to an acceptabl e escrow account or provision of
an irrevocable letter of credit, or (c) such other paynent nethod that
woul d make the funds available to the Governnent at such times and in
such anounts as are necessary to neet Government in house and contractua
obligations as they are incurred. Non-Federal sponsors nmay elect to
place their funds in interest-bearing escrow accounts which allow the
Federal Government to withdraw only those funds needed. Funds will be
transferred fromthe escrow account to the Treasury prior to the actua
obligation of funds.
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(5) If the non-Federal sponsor provides funds in excess of the
cash paynent requirenents determ ned subsequent to contract bid opening
by the Contracting Oficer (i.e., bids are | ower than the Governnent
estimate), such excess funds nmay be returned to the non-Federal sponsor
after award of the Contract.

b. Source of Non-Federal Funds. There are occasions when | ocal
sponsors may wi sh to neet their cost sharing responsibilities at |east
in part with funds they have received fromthe Federal Governnment. As a
general rule, non-Federal shares of project costs are to be satisfied
t hrough the use of non-Federal funds. Accordingly, all LCA s shal
contain the follow ng provision under ARTICLE Il - OBLI GATION OF THE
PARTI ES:

No Federal funds nay be used to neet the local sponsor's share of
project costs under this Agreenment unless the expenditure of such
funds is expressly authorized by statute as verified in witing
by the granting agency.

The Corps can accept Federal funds froma |ocal sponsor only if the
statute under which the funds were provided (or are to be provided) to
the |l ocal sponsor specifically authorizes use of the funds for that
purpose. The burden is on the |ocal sponsor to denbnstrate that such an
aut hori zation exists. The |ocal sponsor can neet this requirenent by
providing the District Conmander with a letter fromthe Federal Agency
that adnministers the Federal funds in question, approving use of the
Federal funds to satisfy the itens of |ocal cooperation for the project.
Such an anal ysis shoul d be undertaken as part of the financing plan
required for the LCA. This sane policy applies to the use of Federa
funds used by the | ocal sponsor to acquire any LERRD required for the
project. No Federal funds nay be used to acquire LERRD unl ess
specifically approved in witing for that purpose by the Federal Agency
whi ch admini sters those funds.

c. Methods for Providing Non-Federal Funds. Several sources or
net hods of providi ng non-Federal cash requirenents are available to the
| ocal sponsor. It is incunbent on the District Commander to work cl osely
with the | ocal sponsor to determ ne which nethod is nost suitable to the
| ocal sponsor while protecting the Government's interests. Sonme of the
nore comon net hods are indi cated bel ow

(1) Direct Cash Paynent. For projects involving a single
contract to be conpleted in one year or a project that itself will be
conpleted in one year, the | ocal sponsor shall provide its full cash
requirenent prior to awardi ng the
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construction contract by delivering a check payable to the District's
Fi nance and Accounting O ficer for deposit in the US. Treasury.

(2) Escrow Accounts. Local sponsors may wi sh to establish escrow
accounts to finance their share of a project. Wth an escrow account,
non- Federal funds woul d be deposited in an interest bearing account by
the |l ocal sponsor. Funds could then be withdrawn by the Federa
CGovernnent as necessary to finance construction of the project.

Approval from HQUSACE (CECC-J) nust be received prior to the
establ i shnent of an escrow account. See Appendix H for a sanple escrow
agr eenment .

(3) Letter of Credit. The local sponsor may wish to provide an
irrevocable letter of credit for its share of project costs. A letter
of credit is simlar to an escrow account. Wth a letter of credit, a
financial institution guarantees to the Federal Governnment that funds
are available fromthe | ocal sponsor to neet the required cash outl ays.
As with escrow accounts, the letter of credit nust be revi ewed and
approved by HQUSACE ( CECC-J).

(4) Federal Repaynent Districts. Section 916 of P.L. 99-662, as
anended, provides that the ASA(CW may enter into a contract with a
Federal Repaynent District or other political subdivision of a state for
t he paynent or recovery of an appropriate share of the cost of a project
prior to the construction, operation, inmprovenent, or financing of a
project. To that end, Section 916(b) requires the approval by ASA(CW
of a study fromthe state or political subdivision which denonstrates
that revenues to be generated fromthe Federal Repaynent District wll
equal or exceed the cost recovery requirenents over the term of
repaynent. Any proposal that would involve the potential use of a
Federal Project Repaynent District should be referred to CECW RN
describing the specific proposal prior to preparation of a draft LCA
CECWRN will coordinate with ASA(CW; advise the FOA whether a specific
study is warranted; and give specific guidelines for preparation of the
study. Any study that is subsequently prepared should precede the draft
LCA package for approval by the ASA(CW.

d. Deferred Paynents.

(1) Ceneral. Section 103 of P.L. 99-662 contains provisions
concerning options available for del aying paynents of non-Federal cash
requi renments for non-navigation projects and under certain circunstances
for harbor projects. Payments may be del ayed in special circunstances,
but only where the deferred paynent plan is approved in advance by the
ASA(CW. It is
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preferred that non-Federal contributions be provided during construction
in proportion with the outlays of Federal funds on the project. Any
deferral of non-Federal contributions will require repaynent with

i nterest.

(2) Applicability. The follow ng sunmarizes the applicability of
t he paynent provisions of Section 103 of P.L. 99-662 to new construction
start projects.

(a) Sec. 103(a)(4) of P.L. 99-662 - Deferred Paynment of
Amount s Exceeding 30 Percent. This provision pernits the | ocal sponsor
of a structural flood control project to defer paynent of that portion of
the contribution which is in excess of 30 percent of the costs assigned
to flood control over a 15 year or shorter period if agreed to by the
ASA(CW and non-Federal interests beginning at the date construction of
the project is conpleted. Any cash requirenents deferred under this
provision will be assessed an interest charge at a rate deterni ned
pursuant to Section 106 of P.L. 99-662, by the Secretary of the Treasury.
(See paragraph 2 of Appendix | for guidance on deferred paynents.) This
provision is available for all structural flood control projects at the
di scretion of the l|ocal sponsor.

(b) Section 103(b) of P.L. 99-662 - Nonstructural Fl ood
Control Projects. Additional funds needed to bring non-Federa
contributions pursuant to Section 103 up to 25 percent of the cost
assigned to nonstructural flood control may be paid over a 15 year or
shorter period, if agreed to by the ASA(CW and non- Federal interests.
Repaynent shall begin on the date construction of the project or
separabl e element is conpleted, and nust include interest at a rate
determ ned pursuant to Section 106 of P.L. 99-662. (See paragraph 2 of
Appendi x | for detail ed gui dance on conputing interest on deferred
paynments.)

(c) Sec. 103(g) of P.L. 99-662 - Deferral of Paynent. This
par agr aph defers paynent by a non-Federal sponsor of its share of project
costs until Novenber 17, 1989 for the followi ng authorized projects:

- Boeuf and Tensas Rivers, Tensas Basin, LA and AR,
aut hori zed by the Flood Control Act of 1946

- Eight Mle Creek, AR, authorized by P.L. 99-88

- Rocky Bayou Area, Yazoo Backwater Area, Yazoo Basin, M5,
aut hori zed by the Flood Control Act approved August 18,
1941
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This section does not exenpt these projects fromthe cost sharing
provisions of P.L. 99-662. It nerely delays initiation of paynent of

t he non-Federal share of project costs for three years after passage of
P.L. 99-662.

(d) Sec. 103(k) of P.L. 99-662 - Paynent Options. This
provision gives the ASA(CW limted discretion to authorize a non-Federa
proj ect sponsor to extend its paynent for a project over a period not to
exceed thirty years after conpletion of construction. This provisionis
principally intended to all ow extended paynents of non-Federal cash
requirenments for projects with vendi bl e outputs such as M&and; | water
supply and hydropower. Section 103(k) of P.L. 99-662 will not be applied
to flood control projects. (See paragraphs 9.d.(2)(a) and 9.d.(2)(b)
above for deferred paynent provisions which apply to flood contro
pur poses.)

(e) Section 103(1) of P.L. 99-662 - Delay of Initial
Paynent. This Section authorizes the Secretary to permt a non-Federa
interest to delay the initial cash paynment required under Sections 101
and 103 for up to one year after construction on a project is begun. Any

del ayed initial paynment will be combined with the second year's paynent
and paid to the Governnent at the beginning of the second year of
construction. |In addition, the delay of the initial paynent would be

subject to interest charges for one-half the period of delay at a rate
determ ned by the Secretary of Treasury under the provision of Section
106 of P.L. 99-662.

(3) Negotiation. Any reconmendation for a delay in paynent of
t he non-Federal cash requirenent as provided for in Section 103 should be
clearly explained in the transmttal letter of the draft LCA package to
HQUSACE with full justification for why a delay of paynents should be
incorporated into the LCA. No conmitnents should be nade to a | oca
sponsor on delaying their cash contribution until the draft LCA
cont ai ni ng such provision has been revi ewed and approved by ASA(CW.

(4) Procedures. Appendix | provides procedures for determning
i nterest on deferred paynents.

10. Work Perforned by lLocal Sponsors.

a. Flood Control: Section 104 of P.L. 99-662. Policies and
procedures for determ ning whether work perfornmed by local interests is
conpatible with a project for flood control under the provisions of
Section 104 of P.L. 99-662 have been devel oped and are provided in ER
1165-2-29 entitled, "General Credit for
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Fl ood Control." Questions and issues concerning credits associated with
fl ood control projects under Section 104 should be referred to CECWRR
for resolution.

b. Commercial Navigation: Section 204 of P.L. 99-662. Policies and
procedures for determ ning reinbursenent for construction of navigationa
i mprovenents in harbors or inland harbors of the United States, or
separabl e el ements thereof, to be undertaken by non- Federa
interests in accordance with Section 204(e) of P.L. 99-662 are provided
in ER 1165-2-120 entitl ed, "Reinbursenent for Advance Non- Federa
Construction of Authorized Federal Harbor and |nland Harbor
| nprovenents." Questions and issues concerning Section 204 should be
referred to CECWRP for resol ution.

c. Advance Wrk: Section 215.

(1) Section 215 of the Flood Control Act of 1968, P.L. 90-483, as
amended, authorizes local interests to receive credit or reinbursenent
for work they wish to performon a Federally authorized project in
advance of Federal construction. The 1968 Act was anended by Section 12
of P.L. 100-676 which |imts Federal credit or reinbursenent for a single
project to $3,000,000 or one percent of total project costs for the
aut hori zed project, whichever is greater, except that the anount of
rei mbursenent or credit for a single project may not exceed $5, 000,000 in
any fiscal year. The ASA(CW is authorized to allot not to exceed
$10, 000, 000 for such purposes or any one fiscal year, subject to the
availability of appropriations. It is Corps of Engineers policy to
reconmend use of this authority only when it can be clearly shown that it
isin the Government's interest to enter into a Section 215
Agreenent. The Governnent's interest is normally shown through a
reduction in Federal cost for the project or through an accel eration of
the overall conpletion schedule for the project.

(2) Cenerally, a Section 215 Agreenent will not be pursued on
projects that are specifically budgeted as a new construction start
unl ess extenuating circunmstances can be denpnstrated to justify a Section
215 Agreenent in addition to the LCA for the project. The desire of a
| ocal sponsor to performa portion of a budgeted new construction start
i n advance of the Federal construction schedule for that elenment of work
is not adequate justification by itself to enter into a Section 215
Agr eenment .

(3) In those cases where the District and Division Commanders can
denonstrate that use of a Section 215 Agreenent is warranted, non-Federa
entities shall be given a credit for the value of the work perforned
whi ch shall be applied agai nst other
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| ocal cooperation required by the project authorization. Cash

rei mbursement will be allowed only to the extent that the value of the
sponsor's work exceeds the total of required non-Federal contributions
agai nst which credit may be given, and paynent will be subject to the
availability of appropriations for that purpose. On flood contro
projects, no credit can be given against the 5 percent cash contribution
toward total project costs during construction of the project. Credit
can be given against all other requirements of |ocal cooperation (i.e.
LERRD required for the authorized project and any additional cash to
neet the 25 percent nini mum non-Federal cost share.) Non-Federal costs
in connection with LERRD which are |ocal cooperation itens required by
the project authorization are not subject to reinbursenent under a 215
Agreenent (and do not count against the Federal limtation on Section
215 rei nbursenment or credit). The costs for provision/acconplishnment of
LERRD for the work covered by a 215 Agreenent will be credited, to the
extent appropriate, when the Federal project is undertaken (i.e., credit
will be acknow edged in the LCA for the Federal project).

(4) Specific guidance on Section 215 Agreenents is contained in
ER 1165-2-18.

11. Policy on Rel ocations.

a. Relocations. The term"relocations" shall mean raising and
| owering, altering, adjusting, or protecting a facility, as well as
changing its location. As shown in Appendix F, the | ocal sponsor shal
perform or assure performance of relocations for nost projects. (See
paragraphs 11.c.(4) and 11.d.(3) for policies on renovals).

b. Local Responsibilities. Upon notification fromthe Governnent,
the |l ocal sponsor shall acconplish or arrange for acconplishnent at no
cost to the Governnent all alterations and rel ocations of buildings,
hi ghways, railroads, bridges for non-navigation projects (other than
rail road bridges and approaches thereto), public utilities (such as
nmuni ci pal water and sanitary sewer |ines, tel ephone |ines, and storm
drains), pipelines, aerial utilities, ceneteries, and other facilities,
structures, and inprovenents determ ned by the Governnent to be
necessary for construction of the project.

c. Flood Control and O her Purposes. See Appendix F for specific
policies governing cost sharing for highway and railroad bridges.
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(1) H.ghway Bridges. Alteration of highway bridges necessitated
by a flood control project are considered part of the LERR requirenents
for the project and, therefore, are the responsibility of non-Federa
interests. Alterations to provide for the structural integrity of
hi ghway bridge foundations, piers, or abutnents that are to remain in
pl ace should be included as part of the basic project and cost shared
accordingly. For instance, when deepeni ng channel s bel ow footi ngs of
existing bridge piers is required, the piers may be reinforced,
under pi nned, or reconstructed as part of the basic project to be cost
shar ed.

(2) Railroad Bridges.

(a) Alterations/Relocations. Alterations or nodifications
to existing railroad bridges, such as tenporary detours, alterations to
foundati ons and abutnents for the bridges that are to remain in place,
and approaches thereto, including trackage that nust be altered/ nodified
as a result of any project related bridge alteration/nodification, wll
be considered a part of the project construction cost and will be cost
shared in accordance with the cost sharing applicable to the project
purposes. Any trackage not directly related to a particular railroad
bridge alteration/nodification will be considered a part of LERR to be
perforned or paid for by the non-Federal sponsor.

(b) New Railroad Bridges. As with alterations or
nodi fications of existing railroad bridges, the cost of new railroad
bridges, required as a result of project construction in fastlands or new
channel alignments, will only be considered a project cost and cost
shared in accordance with the basic project purpose when the origina
aut hori zi ng docunents refl ect the proposed new bridge as a Federal cost.
The cost of newrailroad bridges required in fastlands or new channel
alignnents not treated as a project cost in authorizing docunents will be
consi dered as part of the LERRD requirenents of the project.

(3) Uilities and Facilities. Normally, utility and
facility relocations, including sewer lines, required as part of a
project are a local responsibility and should be perfornmed at 100 percent
non- Federal expense. The |ocal sponsor in sone instances will be
entitled to credit for any relocations for which it pays. The loca
sponsor also may receive credit for relocations even though it has not
actually paid for the relocations or reinbursed the owner for the work
that has actually been accconplished. Credit eligibility in such cases
will be based on responsibility for the relocation. |If the
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sponsor is actually responsible for the relocation, credit will be given
even t hough the owner of the utility or facility volunteers to relocate
the facility at no cost to the sponsor. |If, however, the sponsor has

authority to require the relocation at no cost to the sponsor, no credit
will be allowed.

(4) Renovals. The cost of renmoval of utilities and
facilities (i.e., those not being relocated) are considered to be a part
of the total project cost and are cost shared accordingly. The cost of
acquiring such utilities or facilities, leading to their eventua
renoval, is the responsibility of the non-Federal sponsor and shoul d be
consi dered as part of LERR

d. Navi gati on-Harbor Projects.

(1) Highway and Railroad Bridges. Alteration of highway or
rail road bridges necessitated by navigation-harbor projects are
consi dered as part of project construction costs; not as conponents of
| ands, easenents, rights-of-way, relocations, and di sposal areas (LERRD).
Cost sharing policy for bridge alterations is governed by the provisions
of the Bridge Alteration Act of 21 June 1940 (Truman- Hobbs), as descri bed
in ER 1165-2-25. Trunan- Hobbs procedures provide for allocating
alteration costs between the bridge owner and the navigation project.
Those bridge alteration costs assigned to the navigation project are then
consi dered part of the General Navigation Feature (GNF), and cost shared
with the | ocal sponsor on the sane basis as other GNF costs.

(2) Structures and Facilities (Non-Utility). For navigation
projects, Section 101(a)(3) of P.L. 99-662 requires that the non-Federa
interests shall provide the |ands, easenents, rights-of-way, relocations
(other than utility relocations which are separately di scussed under
paragraph 11.d.(4) and (5)), and dredged material disposal areas

necessary for the project. |t nust be understood by all involved in the
project that it is the basic responsibility of the | ocal sponsor to
assure that relocations of structures, facilities, and all inprovenents

are to be perforned at non-Federal expense. This does not affect any
ability of the sponsor to arrange with the structure or facility owner to
performthe work and absorb the costs of such work. The | ocal sponsor
will be entitled to credit for any rel ocations necessitated by the
project that it pays for against the 10 percent repaynent required under
Section 101(a)(2) of P.L. 99-662. As in the case of utilities, the loca
sponsor also may receive credit for relocations even though it has not
actually paid for the relocations nor reinbursed the owner for the work
that has been acconplished. Credit eligibility in such cases will be
based on responsibility for the relocation. |[|f the sponsor is actually
responsible for the relocation, credit wll
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be given even though the owner of all structures and facilities
volunteers to relocate the facility at no cost to the sponsor. |If,
however, the sponsor has authority to require the relocation at no cost
to the sponsor, no credit would be all owed.

(3) Renovals. The cost of renoval of facilities (i.e., those not
being relocated) is considered to be a part of the cost of genera
navi gation features (G\F), to be cost shared based on project depth when
such facilities are located on fastlands. But the cost of acquiring such
facilities, leading to their eventual renoval, are the responsibility of
t he non-Federal sponsor and shoul d be considered as part of LERRD. The
cost of renpval of itens |located within the Navigation Servitude are
considered to be an owner responsibility, and the owners shoul d be
i nformed by the sponsor or, if necessary, by the Governnent, that they
are to renove such itens prior to the commencenent of construction. |If
i ndividual itens exist which are partially |located on fastlands and
partially within the Navigation Servitude Line, a reasonable allocation
of the cost of rempval should be nade between that which is owner
responsibility and that which is part of GNF. The renoval of debris, as
well as itens for which no owner can be found, is a dredging cost to be
cost shared as a part of the cost of GN\F

(4) Uility Relocations on Harbor or Inland Harbor Navigation
Projects--Depth Less Than 45 Feet. For navigation projects authorized
for less than or equal to 45 feet in depth, Section 101(a)(4) of P.L.

99-662 requires that the non-Federal interest "... shall performor
assure the performance of all relocations of utilities necessary to
carry out the project." It is the basic responsibility of the |loca

sponsor to assure that utilities are relocated at non- Federal expense.
This does not obviate the ability of the sponsor to arrange with the
utility owner to performand absorb the costs, if willing, of the
relocation. Section 13 of P.L. 100-676 anended Section 101(a)(2) of
P.L. 99-662 by allowing the | ocal sponsor a credit for utility

rel ocations against the required 10 percent repaynent. Credit, however,

woul d be based on responsibility for the relocation. |f the sponsor is
actually responsible for the relocation, credit will be given even in
cases where the owner of the utility volunteers to relocate the utility
at no cost to the sponsor. |If, however, the sponsor has |egal authority

to require the relocation at no cost to itself, no credit would be
al | oned.

(5) Uility Relocations on Harbor or Inland Harbor Navigation
Projects--Depth in Excess of 45 Feet. For navigation projects
aut hori zed for greater than 45 feet in depth, Section 101(a)(4) of P.L.
99-662 further provides that one-half of the cost of each utility
rel ocation be borne by the utility owner and one-half by the | oca
sponsor. Again, as in paragraph 11.d.(4),
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it is still the basic responsibility of the sponsor to assure that
utilities are relocated at non-Federal expense. Credit will be provided
agai nst the local sponsor's required 10 percent repaynent for one-half
of the relocations cost borne by the sponsor for each such utility being
rel ocat ed.

(6) Use of Federal Authority to Acconplish Rel ocations,
Acqui sitions or Renpvals.

(a) In those cases where the | ocal sponsor has, despite
every reasonable effort, failed to reach agreenent with affected owners
regarding relocations or renovals, and further, lacks the authority to
force such actions, the Federal Governnent nay elect to exercise Federa
authorities to conpel the relocation or renoval where such authorities
exi st .

(b) The exercise of Federal powers in this regard shall not
relieve the |l ocal sponsor of its statutory responsibility to assure the
rel ocations or the acquisition of lands and itenms to be renbved, at no
expense to the Federal Governnent. Consequently, any Federal expenses
incurred in conpelling the relocation or acquisition including

admnistrative and litigation expenses will be borne entirely by the
| ocal sponsor. Federal funds will not be nade available to conduct the
actual relocation or acquisition. Moreover, any Federal action shall in

no way determine the ultinate apportionnent of the relocation or

acqui sition costs between the owners and the |ocal sponsor. The question
of how relocation or acquisition costs are shared is to be resol ved
between the | ocal sponsor and the owners of the facilities in question
(except for utility relocations on deep draft navigation projects which
will be borne 50/50 between the utility owner and the |ocal sponsor).

(c) Notwithstandi ng the above, continued construction on a
navi gation project should not be conprom sed by the refusal of an owner
of itens or facilities located in property subject to the Navigation
Servitude to renove or pay the cost of renoval of such itens. As a |ast
resort, the forced renpval of any item subject to the Navigation
Servitude may proceed using funds made available jointly by the Federa
CGovernnment and the | ocal sponsor, in proportion to the cost sharing
appropriate for the project. The District Counsel should explore and
devel op all available neans for the full recovery of such expenditures
for renovals fromthe appropriate owners, including any necessary
coordination with the local United States Attorney. Such costs would
include all necessary administrative and litigation expenses. Upon
recovery of these costs, the Local Sponsor shall be reinbursed for its
share.
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e. Method for Crediting Relocations. The nodel LCA's provide a
specific fornmula for crediting relocations. (See ARTICLE |V--VALUE OF
LANDS AND FACI LI TIES of the npodel Flood Control LCA, Appendix A, and
ARTI CLE |V of the npodel Harbor LCA, Appendix D). GCenerally, the value
to be given the construction, relocation, alteration or nodification of
utilities, shall be that portion of the actual costs incurred by the
| ocal sponsor.

f. Navigation-Inland Waterway Projects. Cost sharing is not
appl i cabl e for those navigation projects |ocated on the |Inland Wat erways
Systemin which the Inland Waterways Trust Fund will be used to pay 50%
of the construction cost. Accordingly, no LCAis required. However, the
Di strict Conmmander shoul d make every effort to manage and budget for a
conti nuous no-gap schedule from conpletion of the Feasibility Phase
through PED. The forecast final cost estimate for construction should be
based on this seamn ess (continuous) funding schedul e.

12. Lands, Easenents, Rights-of-Way and Dredged Material Disposal Areas.

a. General. In addition to cash requirenments, non-Federal sponsors
are required under P.L. 99-662, to provide all |ands, easenents,
rights-of-way, and dredged naterial disposal areas (LERD) necessary for
the construction, operation and mai ntenance of the project. It is
preferred that all LERD for the project, or at a mninmnum all LERD for a
useabl e segnent thereof, be provided by the | ocal sponsor prior to the
advertisenent of any construction contract for the project. However, in
limted circunstances, construction nmay proceed even though all the
necessary real estate interests for the project have not been acquired,
provided that for each construction contract, a valid right of entry has
been obtained for the interests necessary to support such construction
contract prior to award of the contract. Were there is only one
construction contract for the entire project, all LERD necessary for
construction of the project nust have been acquired by the | ocal sponsor
prior to the award of the construction contract.

b. Donated LERD. There may be cases where the | ocal sponsor w shes
to make avail able to the Federal Governnment LERD that it owns or controls
wi thout receiving credit for its value. Notwi thstanding the |oca
sponsor's desires, the fair market value of the LERD will be included in
total project costs. Accordingly, the | ocal sponsor will receive credit
for the donated LERD based on its fair market value as of the date of
award of the first construction contract.
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c. Value of LERD  Under P.L. 99-662 cost sharing provisions, a value
nmust be given to LERD s to determine the credit to be applied toward the
non- Federal share. The nodel LCA' s provide specific guidance on
crediting LERD s. The credit for lands which the | ocal sponsor owned
prior to the award of the first Governnment construction contract will be
the fair market value as of the date of award of the first construction
contract. For acquisitions by the | ocal sponsor which occur after the
award of the first construction contract, the relevant tine for credit
purposes is the date of the acquisition. The fair market value shall be
determ ned by an appraisal to be obtained by the |local sponsor. The
appraisal will be prepared by an independent and qualified appraiser who
is acceptable to both the | ocal sponsor and the Federal Governnent. The
Governnent shall review and approve the appraisal.

(1) For LERD acquired by the sponsor within the five year period
prior to the date the LCAis signed, or any tine after the LCA is signed,
the value of the credit shall include the actual associated costs of
acquiring the interest (e.g., closing and title costs, appraisal costs,
survey costs, attorney's fees, mapping costs) plus reasonable, allocable,
and all owabl e indirect costs that can be shown to be necessary to the
acconpl i shnent of the |ocal sponsor's responsibilities for the project.
The | ocal sponsor shall also receive credit for any rel ocation assistance
payrments nmade in accordance with the Uni form Rel ocati on Assi stance and
Real Property Acquisition Policies Act of 1970, P.L. 91-646, as anended.

(2) In the event of an involuntary acquisition which occurs
within a one-year period preceding the date this Agreenent is signed or
whi ch occurs after the date this Agreenent is signed, the value assigned
to the LERD credit shall be based on court awards, or on stipul ated
settlenments that have received prior Governnent approval

(3) |If, after the first Governnent construction contract is
awar ded, the sponsor finds it will have to pay in excess of the appraised
fair market value to voluntarily acquire the property, the sponsor may be
entitled to a credit for the entire purchase price if it has received the
prior witten approval of the Governnment of its offer to purchase such
I and.

(4) There may be certain cases where the valuation nethods in the
nodel LCA's do not fairly reflect the sponsor's actual contribution of
LERD. For exanple, where the sponsor has acquired inmproved |and but
denol i shes the inprovenents prior to naking the | and available to the
Governnent, the fair market formula specified in the LCA woul d not
account for the cost to the sponsor of the inprovenents but, rather, only
t he val ue of
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the underlying land. Oher situations may involve the contribution of
rapidly depreciating land (e.g., farmand) for the project. |In such
cases, the District may request HQUSACE approval through the Division
Conmander for the contributed LERD to be given an alternate val uation
These cases will be the exception rather than the rule and the decision
to use this alternate crediting provision will be nade on a case by case
basis. In such cases, the value of the LERD will be the sumof: (a)
actual purchase price paid by the sponsor, plus (b) associated

acqui sition cost (e.g., title and closing costs such as apprai sal costs,
survey costs, attorney's fees, and napping costs) provided these costs
are reasonable, allocable, and allowable. |In any event, the non-Federa
sponsor shall be given credit for costs it incurs as a result of

i npl enenting the Uni form Rel ocati ons Assistance and Real Property

Acqui sition Policies Act, P.L. 99-646, as anended.

(5) Where the value of LERRD in a structural flood control
project is greater than 45 percent of the total project cost, the LCA
shoul d be prepared to reflect that agreenment has been reached on the nost
efficient and practical neans for acquisition of the LERRD over 45
percent. |If there is no Governnent acquisition, the District Commander
shoul d budget for the value of the LERRD exceedi ng 45 percent. The LCA
shoul d then provide a nechanismfor the Governnment to reinburse the
| ocal sponsor this difference upon conpletion of construction. (See
paragraph d. of ARTICLE Il - OBLI GATI ONS OF PARTIES and expl anatory note
in paragraph b.3. of Option Il, ARTICLE VI - METHOD OF PAYMENT of the
nodel Fl ood Control LCA, Appendix A).

(6) Where the estimated value of the LERRD for a structura
project is close to the 45 percent level at the tine the LCAis drafted,
t he | anguage in paragraph b.3. of ARTICLE VI-METHOD OF PAYMENT of the
nodel Fl ood Control LCA, Appendix A, should be used.

(7) \Where the value of the LERRD for a non-structural project is
forecasted to be |l ess than 25 percent, the non-Federal sponsor can
request one of three paynment options. One optionis to ask a
non- Federal sponsor to voluntarily contribute cash during construction
Section 103(b) of P.L. 99-662, prohibits requiring the non-federa
sponsor to pay cash during construction. A second option for the
non- Federal interest is to nake paynent at the conpletion of the project
and after the final accounting is performed. Interest will be charged
on the deferred cash paynents at a rate determ ned pursuant to Section
106 of P.L. 99-662. (See paragraph 2.a., 2.b., and 2.e. of Appendix I
Def erred Paynments by Non-Federal Interests.) The
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third option is to make deferred paynents with interest, as discussed in
paragraph 9.d.(2)(b) above. The anmount of the cash paynent (or of the
principal owed) will be determ ned by the difference between the val ue
of LERRD and the val ue representing 25 percent of the total project

cost .

(8) \Where the value of LERRD for a non-structural project is
forecasted to be greater than 25 percent, the non-Federal sponsor can
request one of two options. The first option provides for the non-
Federal sponsor to acquire all LERRD and seek rei nbursenent for the
di fference between the value of LERRD and the 25 percent non-Federal cost
share for the project. The second option is to transfer to the
Government the financial responsibility for paying for that portion of
t he LERRD whose value will cause the non-Federal sponsor's cost share to
exceed 25 percent. Legal responsibility for acconplishing the
acqui sition of LERRD remains with the non-Federal sponsor.

(9) The District will need to account for the inplications of the
paynent option selected by the non-Federal sponsor in paragraph (8) or
(9) above when budgeting for project funding.

13. Operation, Maintenance, Repair, Replacenent, and Rehabilitation

(OVRRER) .

a. Navigation Projects. The Federal CGovernment is responsible for
t he operation and nmmi ntenance (O&\M of the "general navigation features"
of comrercial navigation projects, except that in the case of a deep
draft harbor, the non-Federal interests shall be responsible for an
anmount equal to 50 percent of the increnental cost of operation and
mai nt enance for depths greater than 45 feet (Section 101(b) of P.L. 99-
662). The non-Federal sponsor is responsible for the OWRR&R of al
public berthing areas; public term nals, wharves, and transfer
facilities; and dredged nmaterial dikes, bul kheads, spillways and
enbanknment s necessary for the project. The U S. Coast Cuard is
responsible for OVRR&R of all aids to navigation. On projects having
commercial and recreational features, the non-Federal sponsor is
responsi ble for 100 percent of the OVRR&R cost allocated to recreation.
On projects involving prevention or mitigation of erosion or shoaling
attributed to Federal navigation, the non-Federal sponsor is responsible
for 100 percent of the OVRR&R costs including all project mitigation
nmeasures. The OVRR&and; R on fish and wildlife enhancenment neasures,
however, is cost shared 25 percent non-Federal and 75 percent Federal
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b. Oher Projects. Except for the OVWRR&R on enhancenent |ands, the
non- Federal sponsor is responsible for 100 percent of the OVRR&R cost for
all non-navigation projects. On fish and wildlife enhancenent |ands the
non- Federal sponsor is responsible for 25 percent of the OVRR&R costs.

c. Forecasting OVRR&R Costs for lLocal Sponsor. During the
negotiation of an LCA, the local sponsor should be nmade aware of
activities it will be required to undertake in the performance of its
OVRR&R responsibilities. This involves providing an estimted annual
cost to performits operation and mai ntenance functions and to establish
the necessary reserves to satisfy future repair, rehabilitation, and
repl acenent requirenments. Sponsors should be nade aware that the
estimat ed annual OVRR&R costs will be refined as the final project
design is conpleted and will be adjusted to constant dollars after the
project is transferred to the local sponsor. This constant doll ar
estimate should be provided to the project sponsor at the tine the
forecast final construction cost estimate is deternined based on a
seam ess (continuous) fundi ng schedul e.

14. Envi ronnent al Consi derati ons.

a. NEPA Requirements. LCA' s will not be executed nor wll
construction be initiated (award of initial construction contract or
acqui sition of real estate by the Federal Governnent) on any new start
construction project until NEPA, Cl ean Water Act, Coastal Zone Managenent
Act, Endangered Species Act, Fish and Wldlife Coordination Act, and
National H storic Preservation Act planning phase requirenents are net.
The final NEPA requirenent culninates with either a Record of Decision
(ROD) to be signed by the Corps official approving the project on filing
the final Environnental |npact Statenent (EIS) or by the signing of a
Finding of No Significant Inpact (FONSI) by the District Conmander on
Proj ects having an Environnmental Assessment (EA). Specific guidance is
contained in the foll ow ng:

(1) National Environnental Policy Act: ER 200-2-2

(2) dean Water Act: ER 1105-2-50
(3) Fish and Wldlife Coordination Act: ER 1105-2-50
(4) National Hi storic Preservation Act: ER 1105-2-50
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b. Fish and Widlife. Specific cost sharing policies for fish and
wildlife mtigation and enhancenent features are contained in a series
of Engi neer Circul ars devel oped by CECW RP whi ch are updated annual |y.

FOR THE COVMANDER:

ALBERT J. R
Col onel , #Cor ps of Engi neers
Chi ef of Staff

APPENDI CES:

A - Mdel LCA for Structural Flood Control Projects

B - Exanpl e of Federal/non-Federal Allocation of Funds
C - Schedul e for Execution of LCA' s

D - Mbdel LCA for Harbor Projects

E - HQUSACE LCA Processing Procedures

F - Cost Sharing Provisions of P.L. 99-662

G - Navigation Exanpl e

H - Mdel Escrow Agreement

I

- Deferred Paynents by Non-Federal Interests
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