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APPENDI X A

1. Pur pose. This section provides guidance for the

i npl enmentation of Section 1135 of the Water Resources Devel opnent
Act (WRDA) of 1986, P.L. 99-662, as anended and Section 206 of
WRDA 1996, P.L. 104-303. These sections provide programmatic
authority for the Corps to undertake cost effective ecosystem
restorations that are limted in cost and neet certain other
criteria as discussed bel ow.

2. Aut horities:

a. The text of section 1135, as anended through WRDA 96
fol | ows:

PROIECT MODI FI CATI ONS FOR | MPROVEMENT OF ENVI RONMENT

(a) The Secretary is authorized to review water resources
projects constructed by the Secretary to determ ne the need for
nmodi fications in the structures and operations of such projects
for the purpose of inproving the quality of the environnment in
the public interest and to determne if the operation of such
projects has contributed to the degradation of the quality of the
envi ronnent .

(b) The Secretary is authorized to carry out a programfor
t he purpose of making such nodifications in the structures and
operations of water resources projects constructed by the
Secretary which the Secretary determnes (1) are feasible and
consistent wwth the authorized project purposes, and (2) wll
inprove the quality of the environnent in the public interest.

(c) RESTORATI ON OF ENVI RONMENTAL QUALITY. - If the
Secretary determ nes that construction of a water resources
project by the Secretary or operation of a water resources
project constructed by the Secretary has contributed to the
degradation of the quality of the environnment, the Secretary may
undertake neasures for restoration of environnmental quality and
measures for enhancenent of environnmental quality that are
associated wth the restoration, through nodifications either at
the project site or at other |ocations that have been affected by
the construction or operation of the project, if such neasures do
not conflict with the authorized project purposes.

(d) NON- FEDERAL SHARE; LI M TATI ON ON MAXI MUM FEDERAL

EXPENDI TURE. - The non-Federal share of the cost of any
nodi fications or nmeasures carried out or undertaken pursuant to
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subsection (b) or (c) shall be 25 percent. Not nore than 80
percent of the non-Federal share may be in kind, including a
facility, supply, or service that is necessary to carry out the
nodi fi cati on or neasure. Not nore than $5, 000,000 in Federal
funds may be expended on any single nodification or neasure
carried out or undertaken pursuant to this section.

(e) The Secretary shall coordinate any actions taken
pursuant to this section with appropriate Federal, State, and
| ocal agenci es.

(f) Beginning in 1992 and every 2 years thereafter, the
Secretary shall transmt to Congress a report on the results of
revi ews conducted under subsection (a) and on the prograns
conduct ed under subsections (b) and (c).

(g) There is authorized to be appropriated not to exceed
$25, 000, 000 annually to carry out this section.

(h) DEFINITION - In this section, the term“water resources
project constructed by the Secretary” includes a water resources
project constructed or funded jointly by the Secretary and the
head of any ot her Federal agency (including the Natural Resources
Conservation Service).

b. The text of section 206 of WRDA 96 foll ows:
AQUATI C ECOSYSTEM RESTORATI ON

(a) GENERAL AUTHORITY. - The Secretary may carry out an
aquatic ecosystemrestoration and protection project if the
Secretary determnes that the project -

(1) wll inprove the quality of the environnment and is in
the public interest; and

(2) is cost-effective.

(b) COST SHARI NG - Non-Federal interests shall provide 35
percent of the cost of construction of any project carried out
under this section, including provision of all |ands, easenents,
ri ghts-of-way, and necessary relocations.

(c) AGREEMENTS. - Construction of a project under this
section shall be initiated only after a non-Federal interest has
entered into a binding agreenent with the Secretary to pay the
non- Federal share of the costs of construction required by this
section and to pay 100 percent of any operation , nmaintenance,
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and repl acenent and rehabilitation cost wwth respect to the
project in accordance with regul ati ons prescribed by the
Secretary.

(d) COST LIMTATION. - Not nore than $5,000,000 in Federal
funds may be allotted under this section for a project at any
single locality.

(e) FUNDING - There is authorized to be appropriated to
carry out this section $25, 000,000 for each fiscal year.

3. Applicability. This regulation applies to all HQUSACE
el emrents, maj or subordi nate commands (MSCs) and district comrands
having Cvil Wrks responsibilities.

4. Ref er ences.

a. ER 11-2-201

=

ER 200-2-2

c. ER 405-1-12

e

ER 1105-2-100
e. ER 1165-2-132

5. Definitions.

a. Prelimnary Restoration Plan (PRP). A brief docunent
descri bing the proposed project, the ecosystemto be restored,
the el ements which have been degraded, the outputs to be
produced, the cost of the project and an explicit rationale as to
why the value of the outputs is judged to be at | east
commensurate wth the cost of obtaining them a map of the
project location, and a letter of intent fromthe non-Federal
sponsor. The PRP will be forwarded to Headquarters (appropriate
CECW P regi onal branch) and serve as the basis for approval of
the allocation of funds. An approved PRP serves as the
foundati on of the agreenent anong the parties regarding the scope
and nature of the proposed ecosystemrestoration project. PRP
preparation costs do not count as part of the total project costs
for cost sharing.

b. Non- Feder al Sponsor.

(1) Section 206. For projects pursued under the authority
of Section 206 of WRDA 96, non-Federal sponsors shall be public
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agencies that are able to enter into a cooperative agreenent for
a project in accordance wth the requirenents of Section 221 of
the Fl ood Control Act of 1970. These requirenents specify that
t he non- Federal sponsor be "a legally constituted public body
with full authority and capability to performthe terns of its
agreenent and to pay damages, if necessary, in the event of
failure to perform"”

(2) Section 1135. For projects pursued under the authority
of Section 1135 of WRDA 86, as anended, non-Federal sponsors can
be public agencies as defined by Section 221 of the Flood Control
Act of 1970. Large national non-profit organizations may al so be
sponsors for these projects, if they can conmt to future
Qper ati on, Mintenance, Repair, Replacenent and Rehabilitation
(OVRR&R). In addition, private interests and not for profit
organi zati ons may be sponsors, if there will be no requirenent
for future OVRR&R by the non-Federal sponsor.

c. lnplenentation. Inplenentation neans all actions
required to carry out the approved ecosystemrestoration project,
fromthe effective date of the Project Cooperation Agreenent
(PCA) to the tinme that the Governnent notifies the non-Federal
sponsor that inplementation is conplete.

d. Ecosystem Restoration Report (ERR). The report prepared
during the feasibility phase.

e. Section 1135/206 Fact Sheet. The fact sheet is a
summary docunent for study or project specific information used
t hroughout the process. Instructions for preparing the fact
sheet are contained in Appendix A-B. Fact sheets are to be kept
current, reflecting the project’s scope, status, schedule and
costs. At a mninmmfact sheets nust be updated at the end of
each phase of planning, design and inplenentation.

6. (bj ective. The objective of section 1135 and 206 projects
shoul d be restoring degraded ecosystem structure, function, and
dynam c processes to a | ess degraded, nore natural condition,
which will involve consideration of the ecosystenis natural
integrity, productivity, stability and biol ogical diversity.

Proj ect outputs shall be defined, including the estimted project
life. In those situations where a nore natural condition cannot
be achi eved, projects which wll inprove the existing condition
may be considered. For exanple, as the result of construction
and operation of a multipurpose reservoir wth hydropower
facilities, a warmwater stream has been converted to a cold

wat er stream Moddifications to inprove the habitat, such as

i ncreasing the dissol ved oxygen levels in the stream which would
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provi de conditions conducive to devel opnent of a fishery may be
justified.

7. Cat eqories of Projects.

a. Section 1135: In order to be considered for funding
under the section 1135 authority, a proposed project nmust fit at
| east one of the follow ng categories. A project may incorporate
elements that fit nore than one of these categories.

(1) Mdification of an existing Corps project. Projects
whi ch incorporate nodifications in the structures, which my
include but are not limted to such itens as | evees, dans,
channel s or control structures, project fee or easenent |ands; or
operations of a pernmanent water resources project constructed by
the Secretary of the Arny in response to a Corps construction
authority. For projects involving direct nodification of an
existing project, there is no requirenent to denonstrate that the
Corps project contributed to the degradation. However, the
proposed nodification nust be consistent with the authorized
proj ect purposes.

(2) Restorations where an existing Corps project has
contributed to the degradation of the quality of the environnent.
Were it is denonstrated that the construction or operation of an
exi sting Corps project has contributed to the degradation of the
quality of the environnment, projects may be undertaken which
contribute to the restoration of the degraded ecosystem These
projects do not need to incorporate features directly nodifying
the structures or operations of the existing Corps project.
However, these neasures may not conflict with the authorized
proj ect purposes.

(3) Joint projects. Wuere it is denonstrated that a
project was constructed or funded jointly by the Corps and
anot her Federal agency, those elenents constructed or funded by
t he ot her Federal agency may be nodified using the section 1135
authority. Were it is denonstrated that the construction or
operation of the joint project has contributed to the degradation
of the quality of the environnent, projects may be undertaken
whi ch contribute to the restoration of the degraded ecosystem

b. Section 206: Projects funded using the section 206
authority nust be for restoration of aquatic ecosystem structure
and function. This will usually include manipul ation of the
hydrol ogy in and al ong bodi es of water, including wetlands and
riparian areas. No relationship to an existing Corps project is
required.
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8. Eligibility Criteria. Subsequent to determ ning that the
proposed project fits at |east one of the categories defined in
paragraph 7., the following criteria nmust be consi dered.

a. Project limts applicable to both section 1135 and
section 206 projects.

(1) Section 1135 and section 206 projects may be designed
to halt erosion, or to control sedinentation, if the primry
purpose is to inprove aquatic or terrestrial ecosystem structure
and functions.

(2) Sections 1135 and 206 should not be used to formul ate
projects for recreation purposes.

(3) These authorities shall not be used to inplenent any
portion of a project specifically authorized by Congress,
i ncl udi ng post authorization changes to such projects.

(4) These authorities shall not be used to nullify or
change an existing condition of non-Federal responsibility
required for a project specifically authorized by Congress.

(5) These authorities shall not be used to adopt a non-
Federal project for future naintenance at Federal expense or to
acconpl i sh non- Federal maintenance at a Federal construction
proj ect .

b. Project limts applicable only to section 1135 projects.

(1) Mdifications which provide for the addition of a new
proj ect purpose such as water supply, or the addition of
wat er borne recreation at an existing dry reservoir should not be
pursued using section 1135 authority.

(2) Wbrks constructed under the generic D saster Relief
Acts and P.L. 84-99 are not eligible for this program

(3) The scale of proposed project nodifications should be
within the scale of the projects being nodified or to which
degradation is attributed.

C. Results.

(1) A physical and/or operational nodification should
result frominplenmentation of the proposal

(2) Study-only proposals will not be funded.
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(3) When a feasibility study is ongoing, consideration
shoul d be given to the integration of environnental features in
the study, in accordance with the gui dance contained in ER 1105-
2-100, rather than proposing separate projects using either
sections 1135 or 206.

(4) Consideration should be given to using an authority
ot her than section 1135 or section 206 to fund studies which may
result in an operational-only change which can be acconplished
wi t hout additional cost.

d. Qutput considerations.

(1) Non-endenm c and Exotic Species. Proposals that would
change the existing natural productivity of ecosystens in an area
primarily to benefit one or nore species not normally, or
historically, found in those ecosystens will not be approved.

(2) Miltiple resource focus. Rather than maxi m zing
habitat benefits for a single species or a resource commodity,
such as gane fish or birds, ecosystemrestoration planning wll
consider the roles of plant and ani mal species popul ati ons and
their habitats in the larger context of comrunity and ecosystem
frameworks. Until ecosystem nbdel s becone nore avail abl e,
however, it wll probably be necessary, or in sonme cases nore
appropriate, to continue to use a single species (such as an
endangered or sensitive species) or preferably a set of species
to represent the restoration objectives and to help characterize
the outputs of the project.

e. Contributions to broader objectives. Projects which
contribute to the achievenent of the goals of other prograns such
as Coastal Anerica, Anerican Heritage Rivers, the Brownfields
initiative and the North American Waterfow Mnagenent Plan are
encouraged. Projects which are integral parts of |arger
wat ershed initiatives are al so encouraged.

f. Public interest. These projects are to inprove the
quality of the environnment in the public interest. For projects
where the land on which the majority of the physical ecosystem
restoration will occur is in the ownership of a single firm
i ndi vidual, club, or association with restrictive nmenbership
requirenents, it nust be denonstrated clearly that the
restoration benefits are in the overall public interest and that
the benefits do not accrue primarily to the property owner.
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g. Lands. As a matter of policy, land acquisition should
be kept to a mninmum Proposals which consist primarily of |and
acquisition are not appropriate. As a target, |and val ue shoul d
not exceed 25 percent of total project nodification cost.
Projects with land costs exceeding 50 percent of total project
costs are not likely to be given a high priority. H gh values
for project |ands, easenents, rights-of-way, relocations, and
sui tabl e borrow and dredged or excavated material disposal areas
(LERRD) coul d suggest that the location for the restoration
project is not efficient. Were LERRD val ue exceeds 25 percent,
t he Ecosystem Restoration Report (conbi ned phase docunentation
for projects with a Federal cost of <=$300,000) nust denobnstrate
that alternative sites for the project have been consi dered and
that the site recormmended is the nost cost effective.

h. Engineering. Using the Corps engineering expertise to
devel op innovative solutions to ecosystem problens is encouraged.
Cor ps design and construction standards can be nodified to reduce
project costs for environnental projects provided that the
nodi fi ed standards create no substantial increased risk to public
health and safety, or with regard to section 1135 projects
substantially inpact the operation, structure, or purposes of the
parent project. The basis for a nodification of standards is a
conparison of the risk of failure or inproper functioning of a
project wth the consequences of failure or inproper functioning.
Engi neering creativity and innovati on should be encouraged in the
devel opment of solutions to ecosystem problens. Evaluate
decisions to nodify standards carefully and fully discuss those
decisions with project sponsors so that they recogni ze and
understand the risk that they wll be expected to share. Under
no circunstance shall this nodification of standards extend
beyond the ecosystemrestoration project. A levee creating a
wet | ands subi npoundnment on an existing project will not need to
meet the sanme criteria as a flood control |evee.

i Mtigation.

(1) Since the purpose of these authorities is ecosystem
restoration, section 1135 and section 206 projects should be
designed to avoid any requirenent for fish and wildlife
mtigation.

(2) Projects inplenented using these authorities may not be
used as wetl and banks or mtigation credit for the non-Federal
sponsor.

9. Benefits and Costs. Section 1135 and section 206 projects
must have nonetary and/or non-nonetary benefits judged to justify
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t he nonetary and/or non-nonetary costs and this nust be di scussed
in the PRP and project docunentation. This will not include a
traditional benefit to cost ratio, since the benefits associ ated
with the primary output, ecosystemrestoration, can rarely be
gquantified in dollars. Any economc benefits fromthese projects
must be associated primarily with inprovenents to fish and
wildlife resources.

10. Cost Shari ng.

a. Section 1135. As required by Section 1135 of P. L.
99- 662, as anended, the non-Federal share of the costs of section
1135 nodifications shall be 25 percent. The sponsor shall provide
LERRD required for the restoration project which are not
ot herwi se avail able due to the construction and operation of the
exi sting project.

b. Section 206. In accordance with Section 206 of P.L.
104- 305, the non-Federal share of the costs of aquatic ecosystem
restoration projects shall be 35 percent. The non- Feder al
sponsor shall provide all LERRD required for the restoration
proj ect .

c. Non-Federal Responsibilities. |If the value of LERRD
provi ded represents | ess than the non-Federal sponsor’s share of
the total project costs, the non-Federal sponsor shall provide,
during the period of inplenentation, a cash contribution and/or
al | owabl e work-in-kind in the anmount necessary to nmake its tota
contribution equal to 25 percent for section 1135, or 35 percent
for section 206. The non-Federal sponsor’s responsibilities and
the provision of credit for LERRD, and work-in-kind, are
described in nore detail in paragraphs 10-13 below. The specific
requi renents for each individual project wll be detailed in the
PCA.

d. Costs Incurred Prior to Execution of the PCA
Preparation of the PRP is a 100 percent Federal cost. Feasibility
studi es, and conbi ned pl anni ng and design phases wll initially
be fully funded by the Federal Governnment. Subsequent to project
approval, plans and specification costs may be initially fully
funded by the Governnent. For approved restoration projects, the
feasibility phase, plans and specification, or conbined planning
and desi gn phase costs shall be included as part of the total
project costs to be shared in the appropriate ratio wth the non-
Federal sponsor.
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e. Rei nbur senent .

(1) For LERRD. If the value of required LERRD provided by
t he non- Federal sponsor exceeds its share of the total project
costs, the Governnment shall reinburse the non-Federal sponsor for
t he excess anount.

(2) Limt on Reinbursenment. Programfunds will not be
provided to local interests or used to reinburse |ocal interests
for conducting studies or constructing projects, nor shal
contributions be made for features or benefits of projects
constructed by another agency or by local interests. Local
interests will not be reinbursed for work undertaken by them on
an approved project except as approved by inclusion in the PCA

f. Contracting. Contracting with the non-Federal sponsor is
di scouraged. Awardi ng a non-Federal sponsor a sole source
contract is not all owed.

g. Limt on use of other Federal funds.

(1) Contributions from other Federal agencies count towards
the five mllion dollar Federal project limt, unless these
contributions neet the criterion discussed in 10.9g.(2) bel ow

(2) The non-Federal sponsor shall not use Federal funds to
meet its share of the total project costs unless the Federa
Granting agency verifies in witing that the expenditure of such
funds is expressly authorized by statute. The Departnent of the
Interi or has been consulted and Federal Ald in Wldlife
Restoration Act (Pittman-Robertson) and Federal Aid in Sport
Fi sheries Restoration Act (Dingel-Johnson) funds, and North
American Wetl ands Conservation Act funds (Mtchell Bill) may not
be used by states as the non-Federal share of these projects.

11. Real Estate Requirenents.

a. Requirenents. After consultation with the non-Federal
sponsor, the Governnent nust determ ne what LERRD are required
for inplenentation, operation, and mai ntenance of the project.
In making this determ nation, two i ssues nust be separately
eval uated: the physical area that is necessary and the nature of
real property interests required, if any. This wll be
acconplished in accordance with ER 405-1-12.

(1) Consideration should be given to preservation of the
physical integrity of the ecosystemrestoration project and to
ri sks associated with achieving the benefits that serve to
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justify the project cost. If an interest in land in an area
where benefits will accrue is not obtained, the risk of not

achi eving the expected benefits nust be wei ghed agai nst the costs
of acquiring the interest in |and.

(2) For projects involving nodification of existing
projects, the estates acquired for the existing project nust be
anal yzed by the Real Estate D vision for sufficiency and
availability for project nodification purposes and the ERR nust
reflect this analysis. There nmay be sone cases when exi sting
interests in land of |l ess than fee are available to use for part
or all of the project nodification |Iand requirenents and woul d
satisfy the needs of the project.

(3) Proposals to utilize specific permanent easenent
interests rather than fee may be approved as a result of approval
of the decision docunent for the project that contains an
adequate Real Estate Plan (REP) which includes the specific
per manent easenent estate proposed and the rationale for its use
inlieu of fee. In the alternative, witten requests for approval
of a specific permanent easenent estate can be forwarded through
Division to CERE-A for coordination and decision prior to
acqui sition or use of such estate for the project.

b. Value and Credit. The value and credit for LERRD
required to be provided by the non-Federal sponsor for the
ecosystemrestoration project shall be determ ned in coordination
with the Real Estate Division and pursuant to the terns of the
nmodel Project Cooperation Agreenents for section 1135 and section
206 projects.

(1) Were the cost of appraising LERRD eligible for credit
for a section 1135 or 206 project is estinated to exceed the
mar ket val ue of such interest or interests, the non-Federal
sponsor and the Governnent may stipulate in the PCA for the
project that the value, and the credit anount for, the required
interest or interests is zero, thereby avoiding the necessity and
expense of the appraisal for such interest or interests.

(2) For LERRD provided by the non-Federal sponsor which is
estimated by the non- Federal sponsor or the Governnent to be an
unconplicated valuation and | ess than $2,500, formal appraisals
for acquisition and credit nmay not be required. The Real Estate
Di vi sion should be provided project-specific information to
determ ne whether, and to what extent, flexibility exists
according to current regul ations.
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(3) The non-Federal sponsor will not receive credit (and
the value thereof will not be included in total project costs for
pur poses of cost sharing) for the value of the follow ng
categories of LERRD required for the project:

(a) LERRD that has been provided previously as an item of
cooperation for another Federal project;

(b) LERRD that is provided using Federal funds unless the
Federal granting agency verifies in witing that credit therefor
is expressly authorized by statute;

(c) Federal |ands provided for the use of the project
(exclusive of reasonable incidental costs) unless the non-Federal
sponsor paid fair market value to the Federal managi ng agency for
the required real property interest; and

(d) Lands that are available to the project through proper
exerci se of navigation servitude rights by the Governnent.

c. Real Estate Plan (REP). A conprehensive REP prepared in
accordance with the requirenents of Chapter 12 of ER 405-1-12
must be included in the ERR or other decision docunent for the
project. GCenerally, the REP nust sufficiently identify all real
estate requirenents for the inplenentation, operation, and
mai nt enance of the project, the estimated val ue therefor, and al
other relevant real estate issues.

d. Qperation and Miintenance. For section 1135 projects
that include existing project |ands owned by the United States
and managed by the Corps of Engi neers, and the non-Feder al
sponsor is responsible for the operation and mai nt enance of the
section 1135 project, an appropriate real estate outgrant wll be
i ssued to the non-Federal sponsor. |[If the area is currently
under outgrant, then appropriate steps will have to be taken to
al l ow t he new use.

12. Work-in-kind. Credit for work-in-kind may not result in any
rei nbursenent of the non-Federal sponsor. The work-in-kind when
conbined with the non-Federal provision of LERRD cannot exceed
the value of the non-Federal sponsor’s required share of project
costs.

a. Section 1135. For all section 1135 projects approved
subsequent to 12 Cctober 1996, not nore than 80 percent of the
non- Federal share of the total project cost may be credit for
wor k- i n- ki nd.
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b. Section 206. For section 206 projects, the entire non-
Federal share of the total project cost may be credited work-in-
ki nd.

c. Eligible Parties. Wrk-in-kind nust be provided by the
non- Federal project sponsor and can be acconplished by the staff
of the non-Federal sponsor or by contract adm nistered by the
non- Feder al sponsor.

d. Oher Contributions. Contributions of cash, funds,
materials and services fromother than the non-Federal sponsor
may be accepted for the project nodification under the provisions
of Section 203 of the Water Resources Devel opnent Act of 1992.
However, such contributions by other than the non-Federal
sponsor, including work by volunteers, will not be credited to
t he non-Federal share of the project but rather will be applied
to the entire project and, therefore, reduce both the Federal and
non- Federal share of the project cost.

e. Eligible Wrk. Itens eligible for work-in-kind as part
of the non-Federal sponsor's share include post feasibility phase
desi gn, including plans and specifications, provision of
materials, and project construction. There is no mechanismto
provide for work-in-kind for feasibility phase studies and no
such work will be accepted. Were work-in-kind for post
feasibility design is desired, the PCA should be executed before
the initiation of the design work.

f. Requirenments. Wth regard to work-in-kind, the non-
Federal sponsor will conply with applicable Federal and state
| aws and regul ations, including the requirenent to secure
conpetitive bids for all work to be perfornmed by contract.
Efforts credited as work-in-kind will be subject to audit. The
determ nation of the dollar value of in-kind products or services
wi |l be negotiated, based on a detail ed governnent estinmte and
sponsor proposal, between the Federal Governnent and the non-
Federal sponsor as fixed fee itens, applying applicable Federal
regul ation, including OMB Crcular A-87. The dollar value of the
in-kind effort wwll be established prior to the initiation of the
in-kind effort.

13. Hazardous, Toxic and Radi oactive Waste (HTRW Concerns.

a. Ceneral CGuidance. Projects using these authorities
shoul d be designed to avoid HTRW. The guidance contained in
ER 1165-2- 132, “Hazardous, Toxic and Radi oactive Waste (HTRW -
Gui dance for Cvil Wrks Projects” is applicable.
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b. Responsibilities and Costs After PCA Execution. As
bet ween t he Governnent and the non- Federal sponsor, the
responsibilities for performance of investigations, the
requi renments for coordination, the responsibilities for clean-up
and response and the assignnent of costs after PCA execution are
described in detail in the nodel PCAs for these prograns

14. Qperation, Mintenance, Repair, Rehabilitation, and

Repl acenment (OVMRR&R). The non-Federal sponsor shall be
responsi bl e for 100 per cent of the increnmental OVRR&R associ at ed
W th these projects, except as discussed in paragraph 14.b.

a. Non-Federal Responsibility. The non-Federal sponsor
shal | operate and maintain the restoration project in conpliance
wi th applicable Federal, state and local laws and in a manner so
that liability will not arise under the Conprehensive
Envi ronnment al Response, Conpensation, and Liability Act.

b. Federal Exception. |In those cases where the entire
section 1135 nodification is on |lands for which the Corps has the
necessary real estate interest and also is responsible for
operation and mai ntenance (i.e. the |l and has not been | eased to
anot her agency for fish and wildlife purposes), the Corps may
assunme responsibility for the OVRR&R of the section 1135 project
nmodi fication. Wen annual OVRR&R costs for the proposed project
nodi fi cati on exceed $5, 000, the MSC commander's approval wll be
required prior to Corps assunption of this responsibility.

15. Cost Allocation. Costs for inplenentation and OVRR&R of

proj ect nodifications undertaken pursuant to section 1135 are
incremental to the existing costs of the project being nodified.
The ecosystemrestoration features are in addition to authorized
proj ect purposes, and they are not for mtigation. Therefore,
the costs of the project nodifications should not be allocated to
ot her project purposes, but should be considered solely as
ecosystemrestoration costs and shared in accordance with the
provi sions of Section 1135 of WRDA 86, as anended.

16. Federal Funding Limt.

a. Programlimt. The annual Federal program appropriation
l[imt is $25 mllion for each of the section 1135 and section 206
authorities. This includes progranmatic and project-specific
funds.

b. Project Limt. Under these authorities not nore than
$5.0 million in Federal funds nay be expended on any single
ecosystemrestoration project. Since the non-Federal sponsor’s
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share is 25 percent for section 1135 projects and 35 percent for
section 206 projects, the maximumtotal project costs are |imted
to $6.66 million for section 1135 projects and $7.69 mllion for
section 206 projects. Specific authorization should be sought
for projects which exceed these [imts.

17. Program Managenent.

a. Headquarters Managenent. This programw |l be managed
by the Planning Division at HQUSACE i n cooperation with other
concerned el enents. As warranted, Headquarters w |l conduct
regi onal or national neetings with field staff to discuss
significant national issues and changes in guidance or
procedures, as well as, to afford an opportunity to exchange
i nformati on anong the various el enents.

b. Correspondence. Unless otherwise stated in this
regul ation, all correspondence to HQUSACE related to this program
will be directed to CECWPM  Subsequent to assignnent of a
uni que, project specific Project Work Item (PW) nunber, it wll
be used as part of the project nanme in all correspondence dealing
wi th individual projects. Electronic mail is the preferred
met hod of communi cati ng bet ween Headquarters and subordi nate
commands.

c. MsSC Managenent Responsibilities. The MSC commander wil |
have review responsibilities normally assigned to Headquarters
for studies and projects for which the MSC has del egat ed approval
authority as provided in this guidance.

d. Periodic Program Reviews/After-Action Audits.
Headquarters will conduct periodic reviews at MSC and district
offices to assess the program performance. Performance, policy
conpliance and techni cal adequacy of program managenent of phases
and projects conpl eted under the procedures in this guidance wl|
be considered. These reviews wll also provide an opportunity to
share successes and di scuss probl ens.

e. Funding Status and Schedul e Updates. Funding status and
schedul e updates for every active project which has received
funds subsequent to approval of the PRP will be included in the
Conti nuing Authorities Program database submtted by MSC
commanders in accordance with ER 1105-2-100. This information
W Il be used to nonitor individual project and overall program
performance. Additionally, in June and Decenber, MSC commanders
wi |l update the funding status and schedule for each of their
projects for which construction funds have been commtted and
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noti ce of physical conpletion has not been provided to
Headquarters.

f. Baseline Costs and Schedul es. Baseline costs and
schedul es are established upon project approval. The baseline
cost is the cost contained in the approved Ecosystem Restoration
Report or, for projects with a Federal cost |ess than or equal to
$300, 000, the cost contained in the updated fact sheet
acconpanyi ng the approved Pl ans and Specifications.

g. Federal Interest. The cost of a project is a factor to
consi der when determning if there is a Federal interest in
pursuing a project using one of these authorities. Projects with
smal | i nplenentation costs may be nore appropriately addressed as
a local responsibility or, for section 1135 projects which nodify
an operating project, be included as part of the naintenance of
the project. |If the cost of planning and design efforts for the
proj ect exceeds the cost of construction, then the Federal
interest in the project should be revi ened.

h. Commitnents to Acconplish Studies and Projects. HQUSACE
funding of a study or project comnmts USACE el enents to
conpleting that stage in a tinmely manner. Conpletion of any
stage does not commt USACE to initiation of the next stage.

Wrk is limted to the stage for which funds have been
specifically allotted. Wrk funded under this program shall be
conplete in itself and shall not obligate the Federal governnent
to future work.

i. Reprogramming. Funds may be reprogramred from one
section 1135 project to another one, as long as the gaining
project has received an initial work all owance from CECWPM i n
the current or the prior fiscal year, the cost estimate for the
phase is not exceeded, a new phase is not initiated by
reprogramm ng and the statutory ceiling on Federal cost for
projects is not exceeded. Specific guidance on reprogrammng is
| ocated in ER 11-2-201, “CGvil Wrks Activities - Funding, Wrk
Al | owances, and Reprogranm ng.”

J. Revocation of Excess Funds. Wen work on a stage is
conpleted, or it is determ ned that available funds may be in
excess of current needs, any excess funds nmust be reprogranmed or
of fered for revocation by HQUSACE. Excess funds nmust be revoked
as soon as possible in order to assure that these funds can be
all ocated to and utilized by other studies and projects.
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k. Cost Increases. Any funding request which increases the
cost of a phase will include an explanation of the change and a
revi sed fact sheet.

18. Procedures. A diagramof the major steps and sequence of
events in the process fromproject initiation to conpletion is
i ncluded in Appendi x A-A

a. Coordi nation Account

(1) Limted funds will be available for non-project specific
coordination activities. These funds are for participation in
regi onal neetings and interagency coordination for progranms such
as Coastal Anerica, as well as, prelimnary site visits and
di scussions with potential sponsors. However, these funds are
not to be used as supplenents for coordination activities, such
as EPA' s National Estuary Program which receive line-item
f undi ng.

(2) WMSCs submt a request to Headquarters for the funds
required by each district for the next fiscal year in Septenber.
The funds will be issued directly to the districts simlar to
ot her coordination accounts. The anobunt to be provi ded each year
w Il be based on an assessnent of need, past perfornmance and
availability of funds. These funds are not project specific.

(3) Each MSC will establish a nechanismto ensure
accountability for the use of these funds. Funds shall not be
reprogrammed to or fromthis account w thout issuance of a work
al |l omance from Headquarters.

b. Prelimnary Restoration Plan

(1) Purpose. The initial step for a proposed ecosystem
restoration project using either the section 1135 or section 206
authority is the preparation of a Prelimnary Restoration Plan
(PRP). Devel opnent of PRPs should be coordi nated anong
applicable offices to optim ze use of existing data and to
generate ideas. In this plan, the proposed project features are
identified. For section 1135 projects, this should include a
di scussion of the existing project features or functions being
nodi fi ed, and/or a description of the degradation attributed to
the project. The nature and scope of the ecosystemrestoration
features are outlined, the outputs projected based on an anal ysis
of with and without project conditions, and the inportance of
t hese outputs di scussed. Known risk factors, if any, affecting
out put, quantity, quality and sustainability should be di scussed
and considered, especially in the with project analysis.
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Coordination with a willing non-Federal sponsor is an inportant

el ement of this phase. The plan wll serve as the basis for an
under st andi ng anong all of the involved parties of the work
proposed and as the foundation for eventual project approval.

The PRPs will be reviewed and approved by Headquarters to ensure
a mnimm | evel of national programconsistency. |If there are
significant unresol ved concerns regarding all or part of the
proposed project, Headquarters nmay approve the PRP for initiation
of the feasibility or conbi ned phase but retain approval of the
ERR, or conbi ned phase docunentation, and project. For projects
with a Federal cost of $300,000, or less, the PRP will serve as
the basis for initiation of a conbined planni ng and desi gn phase
resulting in environnental conpliance docunentation and plans and
speci fications.

(2) FEunding. Funding will be provided each district for
preparation of PRPs. In March and Septenber of each year, MSCs
are requested to provide Headquarters a realistic estimte, by
district, of the nunber of PRPs to be initiated during the
subsequent 6 nonths. |In addition to the new requests, the status
(approved, active or term nated) of previously funded PRPs which
were not reported as approved or termnated in the previous
report should also be provided. This information will serve as
an indication of performance. |If a district requires funding for
additional PRPs prior to the next schedul ed allocation, the MC
may forward an updated request. These funds are solely for the
preparation of PRPs and there is a funding Iimt of $10,000 per
plan. The allocation of funds will be based on the district
estimates, past performance, and overall program funding
constraints. Each MSC will be responsible for establishing a
mechani smto ensure funding accountability. These funds will not
be considered part of the total project cost and will not be cost
shar ed.

(3) Contents. MSCs will submt PRPs electronically to
HQUSACE (Attn: CECWP regional branch). The contents of the PRP
are di scussed in Appendix A-B. The MSC nenorandum subm tting the
PRP to HQUSACE will al so act as the funding request for the
feasibility or conbi ned planni ng and desi gn phase and shoul d
state the anmount requested for the current fiscal year. |If
additional funds will be required in subsequent years to conplete
the phase, this will also be clearly indicated.

(a) Letter of Intent. The letter of intent nust state the
non- Federal sponsor's understanding of its obligations and
responsi bilities under the program including OVRR&R as
appropriate, and its willingness and ability to participate.
Additionally it nust contain a reference to the estimted cost of
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t he proposed nodification and the estimated annual cost of O8M
The letter of intent should be current and in no case dated nore
t han one year prior to receipt in Headquarters.

(b) Mp. The map nust show the major el enents of the
proposed ecosystemrestoration project. For section 1135
projects the relationship of these features to the existing
proj ect boundaries nust be indicated. Additionally, as
applicable, areas where the existing Corps project contributed to
t he degradation should be clearly indicated. Maps are the nost
effective way to denonstrate the nature and extent of the
proposed ecosystemrestoration. Mre than one map nmay be
necessary, especially for proposals addressing project rel ated
degradation. However, these maps nay be sketch maps, as |ong as
the features and areas indicated are clearly | abel ed.

(4) Timng. PRPs may be submtted at any tinme during the
fiscal year. PRPs should be conpleted as soon as possible after
recei pt of funding, but should not take |onger than 6 nonths. An
average tinme of 2 nonths is desirable. 1f a PRP cannot be
conpleted within 6 nonths, work on it should be term nated.

(5) Docunentation. The contents of the PRP, except the map
and letter of intent, shall be submtted in an electronic format.
During subsequent phases this information will be revised, as
appropriate, and wll serve as the Section 1135 or Section 206
fact sheet. Schedule and cost information shall be kept current
and shall be consistent wwth figures in reports and Conti nui ng
Aut horities Program database entries provided in accordance with
paragraph 17.e. above.

C. Feasibility Phase.

(1) General. An Ecosystem Restoration Report (ERR) is
required for projects with a Federal cost over $300, 000.
Planning will be conducted within the framework established by
the principles and econom c and environnental guidelines in ER
1105-2-100. The feasibility phase will conplete the plan
formul ati on process, including the selection of a plan, generally
in accordance with guidance for feasibility studies. Ecosystem
restoration studies differ fromstudies focused on traditional
study purposes only in that the benefit evaluation will focus on
guantitative and qualitative restoration criteria and any
nmonet ary benefits are incidental. Since Section 1135 studies are
for the nodification of existing projects or to provide ecosystem
restoration in areas where the project contributed to the
degradation, coordination wth the Operations el enent of the
organi zation i s required.
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(a) Content and Format. The content of the Ecosystem
Restoration Report (ERR) should follow as appropriate, the
gui dance covering feasibility report content in ER 1105-2-100,
Chapter 2. Procedures, techniques and nodel s used nust be
docunented in a clear and understandabl e fashion so the decision
makers and publics can understand the rational e used, the
assunptions that have been nade and the sensitivity of the
deci si ons based on these assunptions. Benefits should be
quantified in appropriate units such as increased nunber of
nests, habitat units, quantity and quality of acres nodifi ed,
i ncludi ng acres of specific habitat type, diversity indices, etc.
Wth and wi thout project conditions should be described. R sk
factors, if any, affecting output quantity, quality, and
sustainability should be discussed. This is particularly

inportant in the wwth project analysis. |f economc benefits can
be quantified, such as for commercial fishing or recreation,

t hese should be included as incidental outputs. |If there are
benefits foregone, i.e., benefits existing or that would exist in

the wi thout project condition, these nust be described and
quantified. The main report nust contain a sunmary of the cost
ef fectiveness and increnental cost anal yses perforned and a
statenment regarding the estimated project life. This is not an
economc life but the period for which benefits are expected.
The study will include a Real Estate Plan in accordance with
Chapter 12 of ER 405-1-12. The OVRR&R requirenments nust be
clearly described so that all parties are aware of what is
expected and the period of performance. The ERR should al so
contain a discussion of the procedures to be foll owed subsequent
to a natural catastrophe, such as a hurricane. The report nust
contain a reconmendati ons section which will contain a clear,
conci se description of the plan being recomended for

i npl emrentation, and a summary of the non-Federal sponsor’s
responsibilities, prefaced by a statenment that the conplete
description is contained in the PCA which has been coordi nated
wi th the non-Federal sponsor and which the non-Federal sponsor
shall sign prior to inplenentation. The ERR should be
acconpanied by a current letter fromthe non-Federal sponsor

i ndi cating support for the negotiated PCA and the project as
described in the ERR

(b) Level of Detail. The |evel of detail should be
consistent with the scope of the study and recomended project.
However, the level of detail must be sufficient to proceed
directly to the preparation of plans and specifications.

Engi neering standards for habitat projects are not as rigorous as
for other Corps projects such as flood control. For cost
estimating, the use of M CACES is mandatory. However, for
projects with a total Federal cost of less than $2 mllion,
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alternative cost estimating procedures may be used as | ong as

t hese foll ow sound cost engineering practices. A value

engi neering study is required for all projects costing in excess
of $2,000,000. |If the district determ nes that a val ue

engi neering study is not cost effective, a waiver nust be
approved by the D vision Conmander and a copy provided to

CEMP- EV.

(c) Justification. An ecosystemrestoration project mnust
be justified through a determ nation that the conbi ned nonetary
and non-nonetary benefits of the project justify its nonetary and
non-nonetary costs. Units of output nust be defined, benefits
specified, and costs of production evaluated. Units of
envi ronment al out puts nust be specified in quantitative terns,
such as habitat units or the nunber of acres that neet specific
clearly defined criteria. The nodels or nethodol ogies used to
define and quantify outputs nust be clearly explained. |[If study
resources are not sufficient for extensive habitat eval uation,
abbrevi ated techni ques are acceptabl e, including professional
judgment. The value of the restoration nust be supported in
terms of inportance as defined in terns of institutional, public
and technical recognition (ER 1105-2-100, Chapter 7) and the
relative scarcity of the resources should be nentioned. Specific
data and docunentation supporting this determ nation of the
i nportance nust be provided. The value used is that related to
the units of analysis defined previously and is not nonetary but
ecol ogi cal .

(d) Cost Effectiveness. Cost efficiency is inportant and
avai |l abl e funds nust be used productively. The report mnust
denonstrate how the cost effectiveness of the proposed plan was
determ ned. Several Institute for Water Resources publications
provi de procedural guidance regardi ng cost effectiveness
anal yses.

(e) Increnental Cost Analysis. A variety of inplenentable
pl ans and various sized plans should be evaluated to attenpt to
optim ze the output within the limts of the sponsor’s
capabilities. Discussion of only the No Action and Recommended
alternatives wll rarely be acceptable in an ERR  Fornmul ati ons
shoul d be increnental: managenent neasures should be included
sequentially so that the relationship between the quantity of
outputs and the unit cost is evident. The analysis should
include a brief description of the various increnents carried
forward for detail ed analysis, the outputs for various
i ncrenments, the cost per increnment of output, analysis of the
nmost cost efficient plan and anal ysis of how the plan addresses
the planning objectives and criteria. Additional information
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regradi ng increnmental analysis can also be found in several
Institute for Water Resources publications.

(f) Mnitoring. Post-inplenentation nonitoring of the
ecosystemresponse to the project nmay be warranted for sone of
these projects, especially when the risk and uncertainty of
achieving the projected outputs is high. The discussion of the
recommended pl an should include a description of and the
rational e for any proposed nonitoring. Mnitoring should be
limted to a 3to 5 year period. The cost of nonitoring wll be
included in the total project cost and cost shared with the non-
Federal sponsor. The non-Federal sponsor will be responsible for
mai nt enance during the nonitoring period. The purpose of this
monitoring is primarily to determne if the predicted outputs are
bei ng achieved and to provide feed back for future projects. To
facilitate informati on exchange, a brief summary of nonitoring
results should be prepared upon conpletion of the nonitoring and
provi ded t o HQUSACE

(2) Costs and Tine. As a target, proposed study costs
should be limted to 15 percent of the total project costs for
projects costing less than $1 million and 10 percent of the costs
for nore expensive projects. |If greater study costs are
anticipated, the rationale for exceeding these targets should be
briefly discussed in the PRP. If during this phase, it is
recogni zed that study costs will exceed the target, witten
requests explaining the necessity for these costs should be
submtted to the appropriate regional branch in CECWP.
Feasibility studies should be conpleted within 12 nonths.

(3) Environnmental conpliance. The ERR shall include
evi dence of conpliance with all applicable Federal environnental
statutes and regul ations and with applicable state statutes.
Nat i onal Environnmental Policy Act (NEPA) conpliance wll be
acconpl i shed in accordance with ER 200-2-2. The nornmal m ni mum
NEPA requi renent for one of these projects wll be an
Envi ronnent al Assessnent (EA) and signed Finding O No
Significant Inpact (FONSI). The environmental conpliance
docunent ati on should be integrated into the text of the report
unl ess conpl ex environnental inpacts preclude this alternative.
Full conpliance with all of the applicable Federal and state
envi ronnent al statutes and HTRW st atut es and gui dance shoul d be
achi eved by the end of the feasibility phase, or conbi ned
pl anni ng and desi gn phase. |f full conpliance cannot be achi eved
by the end of the feasibility phase, justification for, and
schedul i ng of post study conpliance nust be provided in the ERR
Ful | conpliance with environnmental statutes nust be achieved
prior to advertisenent for bids for construction.
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(4) FEinancial analysis. A financial analysis, consistent
with the conplexity of the financing involved, is required. This
anal ysi s must acconpany the negotiated draft PCA. |In nost cases,
the financial analysis requirenments can be satisfied by a
statenent of financial capability and a financing plan in the
formof a letter fromthe sponsor and a short narrative included
inthe ERR In nore conplicated cases, a prelimnary capability
statenment, financing plan and supporting financial information
are required. Ability to pay provisions do not apply to Section
1135 and Section 206 projects.

d. Conbined Pl anni ng and Design Phase. Projects with an
estimated Federal share of $300,000 or |ess do not have separate
Feasibility and Plans and Specifications phases. |Instead
formul ation, analysis (including increnental cost analysis),
justification and design tasks will be acconplished in a single
phase at a |l evel of detail appropriate to the scope of the
project. NEPA coordination/environnmental conpliance
docunentation will occur as part of the one step planning and
desi gn process. This process should take no nore than 12 nonths.
No formal report is required, however, backup material, including
the financial analysis, will be retained in the project files.
The district may elect to prepare a short briefing package to
coordinate wth the | ocal sponsor and other entities. The NEPA
docunentation will serve as the primary vehicle for coordination
of the project. The MSCs will determ ne the |evel of
docunentation required for review and approval for projects with
a conbi ned pl anni ng and desi gn phase.

e. Report Review and Project Approval. Project approval
occurs at the conpletion of the feasibility phase or upon
conpl etion of plans and specifications for projects with a
Federal cost of $300,000 or |ess.

(1) MsC Approvals of Projects. MSCs are to be involved
early in the planning process, to identify and resol ve any
devel opi ng policy issues and to gui de decisions that may be nade
wi th sponsors throughout the progress of a study. This concept
elimnates the need for extensive MSC report review NMC
commanders are authorized to approve the ERR (or environnental
conpl i ance docunentation and plans and specifications for
projects with a Federal cost of $300,000, or less) and project
when the proposed ecosystemrestoration is consistent with the
approved PRP unl ess Headquarters retained the approval authority
at the time the PRP was approved. This authority may not be
further delegated to the district commuander.
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(2) MSC Consistency Review. Factors to consider when
determining if the recomended project is consistent wwth the
proj ect proposed in the approved PRP are listed below [|If ranges
of outputs, scope and/or features and costs were discussed in the
PRP t hese shoul d be consi dered when determ ni ng consi stency.

(a) Changed wi thout project conditions such as inprovenents
in the area which decrease the difference between the with and
wi t hout project conditions by 25 percent, or additional
degradation which substantially increases the risk of failure of
the restoration;

(b) Cost increases of 25 percent or decreases of over 50
percent ;

(c) Significant changes in physical scope, such as acreage
or structure size changes of greater than 25 percent;

(d) Changes in predicted outputs, such as significant
changes in quantity di sproportionate to changes in cost and
changes in quality, or the types of habitat to be restored,;

(e) Changes in project design such as significant changes
in |ocation, nunber, or type of structures;

(f) An increase in LERRDs which causes the value of the
LERRDs to exceed 25 percent of the total project costs; and

(g) New policy issues.

A sanple table which may facilitate this reviewis included in
Appendi x A-C.

(3) HQUSACE Notification of Project Approval. The MsC
commander will notify HQUSACE (appropriate CECWP regional
branch) in witing when the project has been approved. A copy of
this material, including the enclosures, should al so be provided
to CECWPM The information provided will serve as the basis for
draft letters of Congressional Notification which will be
provided to ASA(CW. District commanders are responsi ble for
notifying State and | ocal interests of HQUSACE or MSC project
approval .

(a) For projects with a Federal cost greater than $300, 000,
the notification wll consist of a current (no nore than one
month ol d) project fact sheet (provided electronically), a copy
of the correspondence to the district commander which approved
the report and project, a citation of the baseline date for
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contract award, estimated date of construction conpletion, an
informati on copy of the approved ERR, a statenent that the nodel
PCA wi Il be used without deviations or that approval for the use
of a PCA with deviations is being sought, and the proposed
schedul e for PCA execution. |If the District desires to execute
the PCA early in the plans and specifications phase to allow the
sponsor to receive credit for work-in-kind, this nust be

di scussed in the nmenorandum i nform ng HQUSACE of project
approval. This docunentation will acconpany the request for

pl ans and specifications funds.

(b) For projects with a Federal cost of $300,000 or |ess,
notification will consist of a copy of the current fact sheet, a
copy of the correspondence to the district commander which
approved the project, a citation of the baseline date for
contract award, schedule for construction conpletion, a statenent
that the nodel PCA will be used w thout deviations or that
approval for the use of a PCA with deviations is being sought,
and the proposed schedul e for PCA execution. A request for
comm tment of construction funds should al so be incl uded.
Headquarters, by return electronic mail nmessage, will acknow edge
recei pt of the project approval notification and provide
information regarding the status of the funds comm tnent.

(4) Approval of Projects which do not neet the Consistency
Criteria.

(a) HQUSACE will approve the report and project when the
consistency criteria are not net, with the one exception noted
bel ow. The MSC conmander will submt to HQUSACE ( CECW AR) seven
copies of the report, the project fact sheet and a statenent that
the nodel PCA will be used without deviations, if that is the
case, or that a draft PCAwll be submtted follow ng project
approval. A copy of the transmttal nenorandum two copies of
the report and fact sheet should also be provided to the
appropriate regional branch in planning. This process also
applies in those cases where Headquarters retai ned the project
approval authority at the tinme the PRP was approved. The scope
of the study and recommended project will be considered in the
HQUSACE report review.

(b) If the only criterion that is not net is the one
regardi ng cost increases or decreases, the MSC shoul d provide
HQUSACE (CECW P regi onal branch) two copies of the ERR a
statenent that all of the consistency criteria are nmet except the
one related to costs, a copy of the conpleted table in Appendi x
A-C, a current fact sheet and an expl anation for the cost
i ncreases/ decreases. The regional branch in coordination with
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CECW PM and the Chief of Planning will determne if the report
and project may be approved by the MSC or nust be submtted to
HQUSACE for approval. The Chief of Planning nay consider factors
ot her than cost in making this determ nation

f. Post-Approval Changes. |If there are significant changes
to the scope, cost or project outputs at any point subsequent to
proj ect approval, notification of the nature of the change and
rational e for the change nust be provided to Headquarters in a
tinely fashion. The consistency criteria in paragraph 17.e.(1)
above shoul d be used as a guide to determne if the post-approval
changes are significant.

g. JTermnation. The study should be termnated if analysis
i ndi cates that the nonetary and non-nonetary benefits do not
justify the nonetary and non-nonetary costs, the proposal is not
consi stent wth authorized project purposes, or the non-Federal
sponsor w thdraws support. The study is officially term nated
when the MSC conmmander so advises HQUSACE in witing. The
term nation menmorandumw Il contain the reason for term nating,
the cost of the study, and the anount of funds available to be
reprogramred fromthe study account. As appropriate, the
district commander shall notify Congressional del egations and
| ocal interests that the study has been officially term nated.

h. Project Cooperation Agreenent (PCA) Procedures.

(1) Mdel PCAs. Mdel PCAs have been devel oped for these
prograns. These PCAs incorporate several options and shoul d be
applicable to nost projects. The nodel PCAs should be used
whenever possible. The approved nodel PCAs are in Appendix A-D
and el ectronic versions wll be provided to MSCs to facilitate
preparation of individual project agreenments. Existing guidance
on the inclusion of a signed Certificate Regarding Lobbying; if
applicable, a conpleted Disclosure of Lobbying Activities, and
the Certificate of Authority should be foll owed.

(2) Negotiation. The PCA should be negotiated as early in
the study process as possible. A draft PCA nust be negoti at ed;
agreed to by the project sponsor, in witing; and acconpany the
ERR to the MSC for projects with a Federal cost greater than
$300, 000. For projects with a Federal cost of $300,000 or |ess,
the draft PCA, along with the sponsor’s new letter indicating
support of the negotiated PCA, will be provided to the MSC prior
to conpletion of the planning and design stage. The PCA nust
reference either the approved ERR or the conbi ned phase
docunent ati on approved by the MSC
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(3) Processing PCAs with Deviations. Proposed deviations
shoul d be kept to a m ninum Subsequent to project approval, the
MSC commander will provide to HQUSACE (CECW AR) six copies of the
negoti ated draft PCA, with the deviations indicated on marked up
copi es of the nodel agreenent; an explanation of and di scussion
of the rationale for the deviations; the Certification of Legal
Review fromthe district; the current fact sheet, and one copy of
t he approved deci si on docunent, including the financial analysis
and current letter fromthe non-Federal sponsor. A copy of the
transmttal nmenorandum two copies of the marked up PCA
expl anation of deviations, and if not previously provided, the
fact sheet and deci sion docunent should be provided to the
appropriate regional branch in CECWP

(4) Approval.

(a) The PCA shall be approved by the MSC when the nodel
agreenent is used without deviation. This authority may not be
further del egat ed.

(b) HQUSACE will approve all PCAs containing deviations
fromthe nodel agreenents. The district or MSC conmander w ||
prepare the final PCA for execution, in accordance w th HQUSACE
gui dance. The MSC commander will review the final PCA prior to
its being executed to assure that it is in accordance with

HQUSACE appr oval .

(5) Execution. The PCA nust be executed between the
sponsor and the district commander only after HQUSACE or MSC
proj ect approval and HQUSACE conmm tnment of inplenentation funds,
and before advertisenment of the initial construction contract for
the project. PCA's wll not be executed prior to conpletion of
all pre-construction environnmental conpliance activities unless
the PCA is being executed early in the plans and specifications

phase to facilitate work-in-kind. |Imediately follow ng PCA
execution, the district commander wl | provide HQUSACE ( CECW PM
witten (e-mail is sufficient) notification of the execution date

and total project cost.

i Pl ans and Specifications.

(1) Initiation. The MSC conmander may request plans and
speci fications funding when notifyi ng HQUSACE of project
approval. Subject to availability, initial plans and
specifications funds will be provided when the project has been
approved and the PCA has been approved by the MSC or is under
review at Headquarters. HQUSACE will notify the MSC by providing
a copy of the funding action.
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(2) Tine and Costs. Wen an ERR has been prepared, plans
and specifications generally should be conpleted within 6 nonths.
In these cases, suggested guidelines for determ ning the
reasonabl eness of the plans and specifications costs are about 15
percent of the total cost of projects under $1, 000,000, and 10
percent of the total cost for projects greater than $1, 000, 000.
Tinme and cost figures will be nonitored by HQJUSACE and w Il be
di scussed at programrevi ew neetings.

(3) Approval. MSCs will be responsible for establishing
procedures for approval of plans and specifications for projects
approved on the basis of an ERR, consistent with engi neering
gui dance. One conponent of the approval will be certification
that the proposed project is essentially the sane as that
described in the approval docunent. The consistency criteria in
paragraph 18.e.(1) above will serve as guidelines.

j. Lnplenmentation.

(1) Commtnent of |nplenentation Funds.

(a) Request for Commitnent. After approval of the project
and prior to PCA execution, the MSC conmander w || request
comm tment of inplenentation funds. The funds comm tnent nust be
received prior to PCA execution. This wll normally be towards
the end of the plans and specifications phase, unless the non-
Federal sponsor desires credit for work-in-kind during the plans
and specification phase. The comm tnent request wll be provided
Headquarters (CECWPM via electronic nmail and consist of an
updat ed fact sheet, a schedule of funding needs by fiscal year
and an updated schedul e for PCA execution and contract award.
Subj ect to funding availability, HQUSACE, by return electronic
mai | message, will confirmfunds conmm t nent.

(b) Expiration of Funding Comm tnent. Funding comm tnent
expires six nonths after the baseline date. A separate request
is required to extend the commtnent. The extension of the
commtnment will depend on the financial status of the program at
that tinme, and whether there are other approved projects awaiting
funds conm t ment.

(c) Over commtnent of Program Funds. |If the section 1135
or section 206 program becones over-conmmtted by nore than 10%
HQUSACE wi Il notify all MSC commanders that no new comm t nents

for any stage, including construction new starts, will be nmade
until a national review of requirenents has been acconpli shed.
Subsequent commtnents will be nade as funds all ow.
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(2) Contract Advertisenent. Advertisenent for bids shal
not be made nor funds allocated for construction, until the PCA
has been executed and all pre-construction environnmental
conpliance activities are conpleted. Advertisenent of
construction contracts is also contingent upon Real Estate's
certification of the availability of LERRD

(3) Initiation of the Construction Phase. After bid
openi ng and sel ection of the contractor, the district conmander
will request via electronic mail, through the MSC conmander to
HQUSACE, funds needed for that fiscal year. The request for
funds will include the current schedule of funding requirenents
by fiscal year and the ecosystemrestoration project fact sheet
reflecting the bid anount. The date of the FONSI or EIS nust be
in the fact sheet acconpanying the request for construction
fundi ng. Any subsequent request for construction funding wll
i nclude a revised schedule of requirements by fiscal year.
Requests representing an increase over the anmount noted in the
fact sheet acconpanying the original request for construction
funds will include a brief explanation of the need for the
i ncreased anount.

(4) Continuing construction contracts. Continuing
construction contracts should be used instead of |unp sum
construction contracts when the construction period is expected
to extend into the next fiscal year.

(5 Mnitoring. |If post-inplenentation nonitoring was
included in the approved project report, the construction period
wll be extended to include the nonitoring period. The need to
correct a restoration project that is not nmeeting its objectives
wi |l be pursued on a case-by case basis in consultation with
Headquarters.

k. Project Conpletion Report.

(1) Notice of Physical Conpletion. Wthin 30 days after
the final inspection or other event marking the physical
conpletion of the project, the MSC commander will notify HQUSACE

via electronic mail, that the project is physically conplete.

The nmessage will note any remaining problenms such as contractor
clains, potential litigation, or sponsor dissatisfaction with the
proj ect .

(2) Einal Conpletion Report. A final conpletion report
will be provided to Headquarters within 90 days of the fina
audit and project fiscal closeout. The report will contain the
date on which the project was consi dered operational and turned
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over to the | ocal sponsor for operation and nmai ntenance; a brief
description of the conpleted project; the estimted non-Feder al
requi renents for OVRR&R; the final Federal and non- Feder al

proj ect costs, broken down by stage; any renaining funds
avai l abl e for revocation; and a copy of the letter of acceptance
of project OVRR&R fromthe | ocal sponsor. The use of before and
af ter photographs to docunent projects is encouraged.

|. Studies Initiated using General |nvestigation Fundi ng
and Aut horities.

(1) Reconnaissance Phase. During the reconnai ssance phase
of a General Investigation (@) study, the district may determ ne
that an opportunity exists for inplementing a Section 1135 or
Section 206 project.

(a) |If the proposed Section 1135 or Section 206 project is
only one el enent of a potential project, the rationale for
pursuing a separate project instead of incorporating restoration
activities in the overall project should be docunented, including
a description of how the proposed project nodification neets the
section 1135 or section 206 criteria. The reconnai ssance
docunent ati on should be forwarded to HQUSACE (CECW P regi onal
branch) acconpanied by a PRP including a letter of intent froma
non- Feder al sponsor.

(b) If a decision is reached to term nate the
reconnai ssance study and propose an ecosystemrestoration project
usi ng one of these authorities, the normal procedures for these
projects shall be followed with subm ssion of a PRP to HQUSACE

(2) Feasibility Phase. |[If the MSC commander finds during
the course of a General Investigation feasibility phase study
that further study, or project inplenmentation, should proceed
under one of these authorities, then the MSC commander shal
seek, in witing, Headquarters approval to proceed under the
appropriate authority prior to subm ssion of any report. The MSC
request for this approval shall include the rationale for
recommendi ng proceedi ng under either section 1135 or section 206,
a statenment docunenting both the sponsor's understanding of the
cost sharing requirenments and programlimts and a fact sheet.
Thi s request should be submtted to the appropriate CECWP
regi onal branch.

(3) Costs. The section 1135 or 206 costs shall only
i ncl ude those costs incurred subsequent to approval to pursue a
section 1135 or 206 study.
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19. Wthdrawal of Project Approval.

Proj ect approval may be withdrawn by the approving office at
any tinme that it is determ ned that continued Federal
participation is no longer in the Federal interest. This
decision will be made after consulting with HQUSACE (CECWP), the
district commander, and the project sponsor(s). Reasons for
wi t hdrawi ng project approval may incl ude:

a. Project sponsors are unwilling or unable to provide the
necessary | ocal cooperation.

b. The project is no longer justified under applicable
criteria.

c. The project is no |longer consistent wwth Arny policies.

The project is officially term nated when the MSC commander so
advi ses Headquarters in witing.
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