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APPENDI X

SAMPLE FORMATS FOR WATER SUPPLY AGREEMENTS AND PERM TS

PART 1: WATER STORAGE AGREEMENT
BETWEEN THE UNI TED STATES OF AMERI CA
AND

FOR
WATER STORAGE SPACE I N

TH' S AGREEMENT, entered into this day of , 19 , by and
between THE UNI TED STATES OF AMERICA (hereinafter called the "Government")
represented by the District Engineer executing this agreenment, and

(hereinafter called the "User"*);

W TNESSETH THAT:

WHEREAS, the ** Act of 19 (Public Law . Congr ess),
aut hori zed the construction, operation, and maintenance of the [Project]*** on
[Waterway], [State], (hereinafter called the "Project"); and

WHEREAS, the User desires to enter into an agreenment with the Governnent
for the use of storage [included in the Project] [added to the Project by action
of ] for nmunicipal and industrial water supply, and for payment of the
cost thereof in accordance with the provisions of the Water Supply Act of 1958,
as anended (43 U.S.C. 390b-f); and

WHEREAS, the User as shown in Exhibit "A: attached to and nade a part of
this agreement, is enpowered to enter into an agreenent with the Government and
is vested with all necessary powers of acconplishment of the purposes of this
agreenent, [including those required by Section 221 of the Flood Control Act of
1970 (42 U.S.C. 1962d-5d) (as anended);]

(For use in agreenments with reall ocation of storage.)
[ WHEREAS, provided as Exhibit “ ": attached to and made a part of this
agreenment, is a reallocation report entitled “ ,” dated:
, which provides information pertinent to the reallocation of storage

space in the Project for use by the User;]

NOW THEREFORE, the Governnent and the User agree as follows:

* Other appropriate terms may be used in lieu of User here and uniformy
t hr oughout the agreenent.

** Use correct authorization citation (e.g., WRDA of 19 , Public Law - ).
*** |language in [ ] brackets is to be used or del eted as appropriate.

ARTICLE 1 - Water Storage Space.

a. Project Construction. The CGovernnent, subject to the directions of
Federal law and any linmtations inposed thereby, [shall design and construct]
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[ has designed and constructed] [shall nodify] [has nodified] the Project so as
to include therein space for the storage of water by the User.

b. Rights of User.

(I') The User shall have the right to utilize an undivided  percent
(estimated to contain acre-feet after adjustrment for sedinment deposits)
of the usable storage space in the Project between el evations feet and

feet above National Geodetic Vertical Datum which usable conservation
storage space is estimated to contain acre-feet after adjustnent for
sedi nent deposits. This storage space is to be used to inmpound water for
[ present] [present and anticipated future] [anticipated future] demand or need
for municipal and industrial water supply. | percent (an estimated
__acre-feet) of the space which User has a right to utilize is for present use
wat er storage and percent (an estimated acre-feet) is for future

use water storage.]

(2) The User shall have the right to withdraw water fromthe |ake, or to
request releases to be nmade by the Governnent through the outlet works in the
Dam subject to the provisions of Article Ic and to the extent the aforesaid
storage space will provide; and shall have the right to construct all such works,
pl ants, pipelines, and appurtenances as may be necessary and convenient for the
purpose of diversion or withdrawals, subject to the approval of the District
Engi neer as to design and location. The grant of an easenment for right-of-way,
across, in and upon |and of the Governnent at the Project shall be by a separate
instrument in a form satisfactory to the Secretary of the Arny, wthout
addi tional cost to the User, under the authority of and in accordance with the
provisions of 10 U S.C. 2669 and such other authorities as may be necessary.
Subj ect to the conditions of such easenent, the User shall have the right to use
so much of the Project |land as may reasonably be required in the exercise of the
rights and privil eges granted under this agreenent.

c. Rights Reserved. The Governnent reserves the right to control and use
all storage in the project in accordance with authorized Project purposes. The
Government further reserves the right to take such neasures as nmay be necessary
in the operation of the Project to preserve life and/or property, including the
ri ght not to nake downstreamrel eases during such periods of time as are deened
necessary, in its sole discretion, to inspect, maintain, or repair the Project.
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d. Quality or Availability of Water. The User recognizes that this
agreement provi des storage space for raw water only. The Governnent mekes no
representations with respect to the quality or availability of water and assumes
no responsibility therefor, or for the treatnent of the water.

e. Sedinmentation Surveys.

(1) Sedinmentation surveys will be nade by the District Engineer during
the termof this agreement at intervals not to exceed fifteen (15) years unless
[the District Engineer determnes that such surveys are unnecessary] [otherw se
agreed to in witing by both parties]. Wen, in the opinion of the District
Engi neer, the findings of such survey indicate any Project purpose wll be
affected by wunanticipated sedinmentation distribution, there shall be an
equi tabl e redistribution of the sediment reserve storage space anong the purposes
served by the Project including nmunicipal and industrial water supply. The tota

avai |l abl e renmai ni ng storage space in the Project will then be divided anong the
various Project features in the same ratio as was initially wutilized. Adjusted
pool elevations will be rounded to the nearest one-half foot. Such findings and
the storage space allocated to municipal and industrial water supply shall be
defined and described as an exhibit which will be nmade a part of this agreenent
and the water control manual will be nodified accordingly.

(2) The Governnment assunes no responsibility for deviations from

estimated rates of sedimentation, or the distribution thereof. Such deviations
may cause unequal distribution of sedinment reserve storage greater than
estimted, and/or encroachnment on the total storage at the Project.

ARTICLE 2 - Regulation of and Right to Use of Water. The regulation of the use
of water withdrawn or released fromthe aforesai d storage space shall be the sole
responsibility of the User. The User has the full responsibility to acquire in
accordance with State | aws and regul ations, and, if necessary, to establish or
defend, any and all water rights needed for utilization of the storage provided
under this agreement. The Governnent shall not be responsible for diversions by
others, nor will it becone a party to any controversies involving the use of the
storage space by the User except as such controversies nay affect the operations
of the Project by the Governnent.

ARTICLE 3 - Qperation and Miintenance. The Governnent shall operate and maintain
the Project and the User shall pay to the Governnent a share of the costs of such
operation and maintenance as provided in Article 5. The User shall be
responsi ble for operation and maintenance of all installations and facilities
which it may construct for the diversion or withdrawal of water, and shall bear
all costs of construction, operation and nmai ntenance of such installations and
facilities.
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ARTI CLE 4 - Measurenent of Wthdrawal s and Rel eases. The User agrees to furnish
and install, without cost to the Governnent, suitable nmeters or neasuring devices
satisfactory to the District Engineer for the measurenent of water which is
withdrawmn from the Project by any neans other than through the Project outlet
works. The User shall furnish to the Governnment nonthly statenents of all such
withdrawals. Prior to the construction of any facilities for withdrawal of water
fromthe Project, the User will obtain the District Engineer's approval of the
design, location and installation of the facilities including the neters or
neasuring devices. Such devices shall be available for inspection by Governnent
representatives at all reasonable times. Releases fromthe water supply storage
space through the Project outlet works shall be made in accordance with witten
schedul es furnished by the User and approved by the District Engi neer and shal
be subject to Article Ic. The neasure of all such releases shall be by nmeans of
a rating curve of the outlet works, or by such other suitable nmeans as may be
agreed upon prior to use of the water supply storage space.

ARTICLE 5 - Paynents. In consideration of the right to utilize the aforesaid
storage space [and the water supply conduit] in the Project for nunicipal and
i ndustrial water supply purposes, the User shall pay the follow ng sunms to the
Gover nment :

a. Project |nvestnment Costs. (I'ncl ude appropriate paragraph fromthe
foll owi ng.)

[(a) Project Investnent Costs. (Option 1. For projects where municipa
and industrial water supply storage space was operational or under construction
as of 17 Novemnber 1986.)

(1) The User shall repay to the Governnment [in a [unp sum payment, ]
[at the tinmes and with interest on the unpaid bal ance as hereinafter specified,
the anpbunts stated bel ow] which, as shown in Exhibit "B" attached to and nade a
part of this agreenment, constitute the entire [estimated] [actual] anmount of the
i nvestment costs, including interest during construction and interest accrued
followi ng the end of the 10-year interest free period [date], allocated to the
wat er storage [and the water supply conduit] right acquired by the User under
this agreenent. The interest rate to be used for purposes of conputing interest
during construction and [interest on the unpaid bal ance] [accrued interest] wll
be the coupon rate as deternmined by the Secretary of the Treasury on the basis
set forth in the Water Supply Act of 1958, Title 11l of PL 85-500. For the
Project, construction of which was initiated in FY _ this interest rate is
____percent. The User shall repay:




ER 1105-2-100
15 January 1998

100 percent of the construction cost of specific water
supply facilities, [estimted at} $
(Revi se percentage as necessary if there is nore than
one user of the water supply conduit in the Project or
delete if inappropriate.)

percent of the total Project joint-use
construction costs, [estimted at] $

Interest during construction, [estimted at] $

Total [estimated] anount of Project investnent costs
allocated to the User $

(2) The Project investnent costs allocated to the storage space indicated
in Article 1b(1) as being provided for present demand [and the water supply

conduit] is [currently estimated at] $ , on the basis of the costs presented
in Exhibit "B". The ampunt of the Project investnment costs allocated to the
storage for present demand shall be paid within the life of the Project in not
to exceed 30 years from[the plant-in-service date, ] [the date the first
agreement for water supply storage space in the Project was approved by the
Secretary of the Arny, ] [the date of approval of this agreenent by the
Secretary of the Arny]. The payments shall be in equal consecutive annua

installnments, the first of which shall be due and payable within 30 days after
the User is notified by the Contracting Officer [that the project is conpleted
and operational for water supply purposes]. [of approval of this contract by the
Secretary of the Arny]. Annual installments thereafter will be due and payabl e
on the anniversary date of the date of notification. Except for the first
payment which will be applied solely to the retirenment of principal, al
installments shall include accrued interest on the unpaid balance at the rate
provi ded above. The | ast annual installnent shall be adjusted upward or downward
when due to assure repaynent of all of the investnent costs allocated to the
storage for present denand within 30 years fromthe above date.

(3) The Project investnent costs allocated to the storage space indicated
in Article 1b(1) as being provided for future demand, is [currently estinmated at]
$ on the basis of the costs presented in Exhibit "B". No principal or
interest paynent with respect to this storage for future water supply is required
to be made during the first 10 years followi ng the plant-in-service date unless
all or a portion of such storage is used during this period. The anobunt to be
paid for any portion of such storage which is used shall be determined by
mul tiplying the percentage of the total storage for future water supply which is
placed in use by the total ampunt of the Project investnent costs allocated to
future water supply. Interest at the rate provided above will be charged on the
amount of Project investnent costs allocated to the storage for future water
supply which is not being used from the tenth (10th) year followi ng the
pl ant-in-service date until the time when such storage is first used. The User
will annually pay the interest as it becones due until the storage is used. Wen
any portion of the storage for future water supply is used, paynent of both
principal and interest for the portion used nust be started, and the anount of
the Project investment costs allocated thereto, with interest on the unpaid
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bal ance as provi ded above, shall be paid within the Iife of the Project in not
to exceed 30 years fromthe date established in Article 5a(2). The paynment for
each portion shall be in equal consecutive annual installments [beginning wthin
30 days after the date of first use of such portion.] [commrencing with the next
anni versary of the notification date as stipulated in Article 5a(2). The first
payment shall include interest on the investnent cost of such portion fromthe
date of first use of such portion to the next anniversary date as stipulated in
Article 5a(2).] Annual installnments thereafter will be due and payable on the
anni versary date of the date of first use. Except for the first payment which
will be applied solely to the retirenent of principal, all installnents shal

i nclude accrued interest on the unpaid bal ance at the rate provi ded above. The
| ast annual installnment for any portion of the storage for future water supply
shal |l be adjusted upward or downward when due to assure repaynment of all of the
i nvest ment costs allocated to such portion within the repaynment period.

(4) An estimated schedule of annual paynments for the water supply
storage [and the water supply conduit] provided for present demand is attached
as Exhibit "C' of this agreement. The annual paynments as provi ded therein shal
be made subject to Article 6. [Paynment schedul es for the storage provided for
future water supply denmands will be furnished by the Contracting Oficer when use
of such storage is started, and if based on estimated costs will be subject to
Article 6.]

[(a) Project Investnent Costs. (Option 2. For projects where municipa
and industrial water supply storage is being added through reallocations of
st or age)

(1) The User shall repay to the Government, at the tines and with
interest on the unpaid bal ance as hereinafter specified, the ambunts stated bel ow
whi ch, as shown in Exhibit "B" attached to and nade a part of this agreenent,
constitute the entire actual anount of costs allocated to the water storage right
acquired by the User under this contract. The ampunt of costs is based on
[revenues foregone] [benefits foregone] [replacenent cost] [updated cost of
storage] [provisions of Section 322 of Public Law 101-640] [(other as
appropriate)]. The interest rate to be used for purposes of conputing interest
on the unpaid balance will be the yield rate adjusted at five-year intervals as
determ ned by the Secretary of the Treasury on the basis set forth in Section 932
of the 1986 WAater Resources Devel opment Act. For this agreement, the starting
interest rate shall be that rate in effect at the tine the agreement is approved.

For FY __ , such rate is  percent. Should the agreenment not be signed in FY
, the amounts due herein will be adjusted to reflect the application of the
appropriate rate.

(2) The cost allocated to the storage space indicated in Article 1b(1) is
currently estimted at $ on the basis of the costs presented in
Exhibit "B". These costs shall be repaid within the Iife of the Project in not
to exceed 30 years fromthe date of approval of this agreement by the Secretary
of the Arny. The paynents shall be in equal consecutive annual installnents,
adjusted a 5-year intervals as shown in Exhibit "C'. The first payment shall be
due and payable within 30 days after the User is notified by the District
Engi neer [of approval of this agreenent by the Secretary of the Arny] [that the
project nodification is conpleted and operational for water supply purposes.]

Annual installnents thereafter will be due and payable on the anniversary date
of the date of notification. Except for the first paynment which will be applied
solely to the retirenent of principal all installments shall include accrued
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interest on the unpaid balance at the rate provided above. The | ast annual
install ment shall be adjusted upward or downward when due to assure repaynment of
all of the investment costs allocated to the storage within 30 years fromthe
above date.]

(3) The Project construction costs allocated to the storage space
indicated in Article 1b(1l) as being provided for present demand [and the water
supply conduit] is currently estimted at $ , on the basis of the costs
presented in Exhibit "B". The costs shall be repaid during the period of
construction in the follow ng manner. (Fill in as appropriate). The | ast

paynent shall be adjusted upward or downward as appropriate to assure repaynent
of all the construction cost allocated to the Users storage right during the
peri od of construction.

b. Repair, Rehabilitation, and Replacenment Costs. The User will be
required to pay | percent of the cost of any repair, rehabilitation, or
repl acenent of specific water supply facilities. |In addition, the User will be
requi red to pay] percent of the cost of joint-use repair, rehabilitation, or

repl acement of Project features. Paynent of these costs shall be nmade either
increnentally during construction or in lunp sum (including interest during
construction) upon conpletion of construction.

c. Annual Operation and Mintenance (O8&M Expense.

(1) Present Use Storage. The User will be required to pay [ per cent
of the annual O&M expense of specific water supply facilities. In addition, the
User will be required to pay] percent of the annual experienced joint-use

&M expense of the Project.

[(2) Future Use Storage. (This paragraph nmay be appropriate only for
t hose projects operational or under construction as of 17 Novenmber 1986). [If
storage for future water supply demands is used during the ten-year interest-free
peri od, the share of the annual joint-use O&M expense which the User wll be
required to pay, [in addition to percent of the annual O&M expense of
specific water supply facilities,] will be increased commensurate with the User's
percentage of future water supply storage being used, up to a total, for both
present and future storage space, of percent of such expense. Upon
expiration of the ten-year interest free period, the User's share of such expense
shal |l inmediately beconme (the above maxi num percent.] [Since the ten-year
interest-free period has expired the User shall be required to pay, [in addition
to percent of the annual O&M expense of specific water supply facilities,]

percent of the annual joint-use O&M expense. ]

(3) Payment. Paynents for O&M expense are due and payabl e in advance [on
the plant-in-service date] [on the date for paynent of Project investment costs
as set forth in Article 5a(2)] and shall be based on &M expense for the Project
in the Governnent fiscal year npbst recently ended. The anpunt of each annual
payment will be the actual experienced O&M expense ([specific plus] allocated
joint-use) for the preceding fiscal year or an estimate thereof when actual
expense information is not available. (The follow ng bracketed | anguage may be
appropriate only for those projects operational or under construction as of 17
November 1986) [ Should future increnment usage during the ten-year interest-free
peri od conmence on other than the anniversary date of present usage, O&M expense
for that portion of a year would be prorated by nonths in use prior to said
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anni versary date on the basis of the actual experienced joint-use O&MJ expense for
the precedi ng Governnment fiscal year. The first paynment, in such a case, shal
be due and payable within 30 days fromthe date of scheduled first use of storage
space. Subsequent annual paynments shall be nmade on the date for paynent of
project investnment costs as set forth in Article 5a(2).]

d. Prepayment. The User shall have the right at any tine to prepay the
i ndebt edness under this Article, subject to redetermi nation of costs as provided
for in Article 6, in whole or in part, with accrued interest thereon to the date
of such prepaynent.

e. Del i nquent Paynents. If the User shall fail to make any of the
af oresaid paynents when due, then the overdue paynents shall bear interest
conpounded annually until paid. The interest rate to be used for overdue

paynments due under the provisions of Articles 5a, 5b, 5c and 5d above shall be
that determined by the Department of Treasury's Treasury Fiscal Requirements
Manual (1 TFRM 6-8000, "Cash Managenent"). The anpunt charged on paynents
overdue for a period of |ess than one year shall be figured on a nonthly basis.
For exanple, if the paynent is nade within the first nonth after being overdue
after a 15-day grace period fromthe anniversary date of the date of notifica-
tion, one nonth's interest shall be charged. Thereafter a nonth's interest will
be charged for any portion of each succeeding nonth that the payment is
del i nquent. This provision shall not be construed as giving the User a choice
of either maki ng paynents when due or paying interest, nor shall it be construed
as wai ving any other rights of the Governnent, at law or in equity, which m ght
result fromany default by the User.
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[f. Credit. (This paragraph may be appropriate only for those projects
operational or under construction as of 17 Novenber 1986 and is not applicable
for interimuse for agriculture.) |f storage under future-use agreenent is used
for other beneficial purposes during the interimbetween the end of the ten-year
interest-free period and the tinme water supply use is initiated and the Federal
Government receives paynents for such interim use, then the User shall be
credited with an appropriate share of payments nade under Article 5b and 5c.]

ARTICLE 6 - Adjustnment to Project Investnment Cost. (In reallocations of storage,
this article should be deleted). (This paragraph nay be appropriate only for
t hose projects operational or under construction as of 17 Novenmber 1986). The
i nvestment cost shown in this agreenent and the exhibits is based on [[the
Governnents' best estimates. At the plant-in-service date and again within five
years after such date, the District Engineer shall make a revised interim
estimated determination of investment costs.] [actual costs at the
plant-in-service date. Five years after such date, the District Engineer shal

make a revised interim estinmated determ nation of investnment costs.] [actua

costs five years fromthe plant-in-service date.] Further interimdetermnations

of cost will be nade at intervals considered necessary by the District Engineer
Al interimcost estimates will take into account the actual costs to the extent
they are then known. Such further interimdeterm nations will be perforned at

such periods so as to keep the User reasonably informed as to the required
paynent. On each occasion of a cost adjustment, the annual paynments thereafter
due shall be adjusted upward or downward so as to provide for repaynent of the
bal ance due in equal installnments during the remaining life of the repaynent
period. The last such investnent cost adjustrment will be made when the | ast of
the construction general funds have been expended. Such final determination will
i nclude the Governnment's approved estimate of any pending real estate items and
any known claims not previously accrued.] [actual final construction costs of
the project.] Any further investment cost accruing to the User's water storage
ri ght shall be repaid under reconstruction, rehabilitation and repl acenent costs
if capitalized or under operation and mai nt enance expense if not capitalized.

ARTICLE 7 - Duration of Agreenent. This agreenent shall becone effective when
approved by the Secretary of the Arny or his duly authorized representative and
shall continue in full force and effect for the life of the Project.

ARTICLE 8 - Permanent Rights to Storage. Upon conpletion of payments by the
User, as provided in Article 5a herein, the User shall have a pernmanent right,
under the provisions of the Act of 16 Cctober 1963 (Public Law 88-140, 43 U S. C
390e), to the use of the water supply storage space in the Project as provided
in Article 1, subject to the follow ng:

a. The User shall continue paynment of annual operation and
mai nt enance costs allocated to water supply.

b. The User shall bear the costs allocated to water supply
of any necessary reconstruction, rehabilitation, or replacenent of Project
features which may be required to continue satisfactory operation of the Project.
Such costs will be established by the District Engi neer and repaynent arrange-
ments shall be in witing in accordance with the terns and conditions set forth
in Article 5b for reconstruction, rehabilitation, and replacement costs, and be
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made a part of this agreenent.

c. Upon conpletion of paynents by the User as provided in Article 5a, the
District Engineer shall redetermine the storage space for nunicipal and
i ndustrial water supply in accordance with the provisions of Article le. Such
redeterm nation of reservoir storage capacity may be further adjusted fromtine
to tinme as the result of sedinmentation resurveys to reflect actual rates of
sedi nentation and the exhibit revised to show the revi sed storage space all ocated
to municipal and industrial water supply.

d. The permanent rights of the User under this agreenent shall be
continued so |long as the Government continues to operate the Project. |In the
event the Governnment no | onger operates the Project, such rights nmay be continued
subject to the execution of a separate agreenent or additional supplenenta
agreement providing for:

(1) Continued operation by the User of such part of the facility as is
necessary for utilization of the water supply storage space allocated to it;

(2) Ternms which will protect the public interest; and,

(3) Ef fecti ve absolverment of the Governnent by the User from al
l[iability in connection with such continued operation.

ARTICLE 9 - Release of dains. (Project docunents for certain projects require
a specific hold and save harnml ess agreement fromthe water supply sponsor. In
t hose cases, the project document |anguage shoul d be used). The User shall hold
and save the Government, including its officers, agents and enpl oyees harnmnl ess
fromliability of any nature or kind for or on account of any claimfor damages
which nmay be filed or asserted as a result of the storage in the Project, or
wi t hdrawal or release of water fromthe Project, made or ordered by the User or
as a result of the construction, operation, or maintenance of the water supply
facilities and appurtenances thereto owned and operated by the User except for
damages due to the fault or negligence of the Government or its contractors.

ARTICLE 10 - Transfers and Assi gnnents.

a. The User shall not transfer or assign this agreement nor any rights
acqui red thereunder, nor suballot said water supply storage space or any part
t hereof, nor grant any interest, privilege or |icense whatsoever in connection
with this agreement, without the approval of the Secretary of the Arny, or his
duly authorized representative provided that, unless contrary to the public
interest, this restriction shall not be construed to apply to any water that may
be obtained fromthe water supply storage space by the User and furnished to any
third party or parties, nor any nethod of allocation thereof.

b. Regardi ng approval of assignnments, references to restriction of
assi gnnents shall not apply to any transfer or assignnment to the Rural Econonic
Conmunity Devel opnent (RECD, formerly Farners Home Administration) or its
successor agency, or nominee, given in connection with the pledging of this water
storage agreenent as security for any loans or arising out of the forecl osure or
liquidation of said loans. The User will notify the Corps in witing 15 days
prior to applying for a RECD | oan. A copy of the final loan instrument will be
furnished to the Corps for their record.
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ARTICLE 11 - Officials Not to Benefit. No nmenber of or delegate to Congress, or
Resi dent Commi ssioner, shall be admitted to any share or part of this agreenent,
or to any benefit that may arise therefrom but this provision shall not be
construed to extend to this agreenent if nmade with a corporation for its general
benefit.

ARTI CLE 12 - Covenant Against Contingent Fees. The User warrants that no person
or selling agency has been enployed or retained to solicit or secure this
agreement upon an agreement or understanding for a comm ssion, percentage,
brokerage, or contingent fee, excepting bona fide enployees or bona fide
est abl i shed commrercial or selling agencies naintained by the User for the purpose
of securing business. For breach or violation of this warranty the Governnent
shall have the right to annul this agreenment wthout liability or in its
di scretion to add to the price or consideration, or otherw se recover the full
amount of such conm ssion, percentage, brokerage, or contingent fee.

ARTICLE 13 - Protective Covenant. (Should be del eted when not applicable).

a. In order to utilize the water storage space, the User must acquire a
l oan from . Pendi ng approval of this |loan, the Governnent shall
reserve for the User acre-feet of storage for nmunicipal and industri al
wat er supply purposes for a period of up to nonths. For this privilege,
the User shall pay the Government $1.00 per acre-foot of storage space per year
for a total of $ . The paynent is not refundable and shall be due and

payabl e within 30 days after the User is notified by the District Engineer that
t he agreenment has been approved. Should the User be unable to secure said | oan
it shall notify the District Engineer of said failure and the agreement shall be
consi dered terminated at that time.

b. In the event of any term nation pursuant to this Article, the User
shal I, upon request of the District Engineer, pronptly rempve at User's own
expense, any facilities constructed on Project land for water w thdrawal and
restore premises around the renoved facilities to a condition satisfactory to the
Di strict Engineer.

ARTICLE 14 - Environnmental Quality. During any construction, operation, and
mai nt enance by User of any facilities, specific actions will be taken to control
environnental pollution which could result fromsuch activity and to conply with
applicabl e Federal, State, and local |aws and regul ati ons concerning environ-
mental pollution. Particular attention should be given to:

a. Reduction of air pollution by control of burning, mnimzation of
dust, contai nment of chenical vapors, and control of engi ne exhaust gases, and
of snoke fromtenporary heaters;

b. Reduction of water pollution by control of sanitary facilities,
storage of fuels and other contami nants, and control of turbidity and siltation
from erosion;

c. Mnimzation of noise |evels;

d. On-site and off-site disposal of waste and spoil; and,
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e. Prevention of |andscape defacement and damage.

ARTI CLE 15 - Federal and State Laws.

a. Conpliance. |In acting under its rights and obligations hereunder, the
User agrees to conply with all applicable Federal and State | aws and regul ati ons,
including but not limted to the provisions of the Davis-Bacon Act (40 U. S.C
276a et seq.); the Contract Work Hours and Safety Standards Act (40 U S.C
327-333); Title 29, Code of Federal Regulations, Part 3; and Sections 210 and 305
of the Uniform Rel ocation Assistance and Real Property Acquisition Policies Act
of 1970 (PL 91-646).

b. Civil Rights Act. The User furnishes, as part of this agreement, an
assurance (Exhibit D) that it will conply with Title VI of the Cvil R ghts Act
of 1964 (78 Stat. 241, 42 U.S.C. 2000d, et seq.) and Departnment of Defense
Directive 5500.11 issued pursuant thereto and published in Part 300 of Title 32,
Code of Federal Regul ations.

C. Regul atory Program Any di scharges of water or pollutants into a
navi gabl e streamor tributary thereof resulting fromthe User's facilities and
operations undertaken under this agreenent shall be performed only in accordance
with applicable Federal, State, and local |aws and regul ati ons.

d. Lobbying Activities. The User furnishes, as part of this agreenent,
a certification (Exhibit E and if applicable, a Disclosure of Lobbying
Activities) that it wll conply with Title 31 US.C. Section 1352 of the
[imtation on use of appropriated funds to influence certain Federal contracting
and financial transactions (Public Law 101-121, Cctober 23, 1989) and Federa
Acqui sition Regul ati on 52.203-12 issued pursuant thereto.

ARTICLE 16 - Definitions. (Delete those inappropriate)

a. Project [construction] [investnment] costs. The initial cost of the
Project, including: land acquisition; construction; [interest during construction
on the value of land, |abor, and naterials used for planning and construction of
the Project].

b. Interest Paynents.

(1). Interest during construction. An anpbunt of interest which accrues
on expenditures for the establishment of Project services during the period
bet ween the actual outlay and the tine the Project is first nade avail able for
wat er storage.

(2). Interest on the Unpaid Bal ance. An anount of interest which is
conput ed on the unpaid balance in the anortization schedule. Wen paynments are
made in “lunmp sum” there is no anortization schedule and therefore, no “interest
on the unpaid bal ance.”

(3). Accrued Interest. An anmount of interest conpounded follow ng the
end of the 10-year interest free period until payments begin to be made. |If
paynments are made in “lunp sun’ follow ng conpletion of construction, “accrued
Interest” will be applicable.
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c. Specific costs. The costs of Project features normally serving only
one particul ar Project purpose.

d. Joi nt-use costs. The costs of features used for any two or nore
Proj ect purposes.

e. Pl ant-i n-service date. This date is the date that the Project is
physically available to initiate deliberate inmpoundment for water supply
pur poses.

f. Annual operation and nmintenance (0O8M expense. Annual expenses
funded under the O&M General account. These expenses include the daily Project
&M costs as well as those O&M costs which are not capitalized.

g. Repair, rehabilitation and replacenent. Costs funded in part under
the Operation and Mai ntenance, General, or Construction, General accounts but not
associated with initial Project investnent costs. Such expenditures are for
costly, infrequent work and are intended to ensure continued satisfactory
operation of the Project.

h. Fi scal Year. Refers to the Government's fiscal year. This year
begins on 1 COctober and ends on 30 Septenber. The Septenber cal endar year
corresponds to the fiscal year.

i. VLife of the Project. This is the physical life of the Project.

j. District Engineer. Refers to the District Engineer of the
District of the United States Army Corps of Engineers, or his/her successor or
desi gnee.

ARTICLE 17 - Approval of Agreenent. This agreenent shall be subject to the
witten approval of the Secretary of the Army or his duly authorized representa-
tive and shall not be binding until so approved.

IN WTNESS WHEREOF, the parties have executed this agreement as of the day
and year first above witten.

APPROVED: THE UNI TED STATES OF AMERI CA
By

1/ (District Engineer)

DATE:

[ nsert nane of User]

By

[Title]
(Necessary approval s and countersignatures required by State and | ocal |aw
with respect to execution on behalf of the User must be ascertained by the
Di strict Engineer and his Counsel and added to the signature bl ock.)

1/ Fill-in Title of appropriate approving governnent official if other than
District Conmander. The approving official for HQUSACE is the Director of Cvil
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Wor ks.
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EXHI BI T- A
CERTI FI CATI ON

I , Attorney for the .
have revi ewed the foregoi ng agreement executed by

and as principal legal officer of/for the certify that [I
have considered the | egal effect of Section 221 of the 1970 Fl ood Control Act
(Public Law 9l-6l11) and find that] is legally
and financially capable of entering into the contractual obligations contained
in the foregoing agreenent and that, upon acceptance, it will be legally

enf or ceabl e.

G ven under ny hand, this day of 9

Attorney for the
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EXHI BI T B COST COVPUTATI ONS

LAKE STORAGE

Feature

Fl ood contro
Conservati on
Wat er Supply
User
Pr esent
Future
O hers
O her purposes
O her purposes

Tot a

El evati on

(f1.,

NGVD)

*St orage renmai ning after
project is operational

Per cent of

Wat er
Usabl e Conservati on Suppl y
St or age* St or age St or age
(ac. ft.)
100. 00

( ) 100. 00
( )

( )

( )

( )

( )

| 00 years of sedinmentation fromthe date the

ALLOCATI ON OF ESTI MATED CONSTRUCTI ON COST

Feature

Fl ood contro
Specific
Joi nt -use
Recreati on
Specific
Joi nt -use

Wat er Supply
Specific
Joi nt -use
O her Purposes
Specific
Joi nt -use

Road Betterments (specific
Cul tural Resources (specific)

Tot a

—~~ —~~ —~~ —~

—— — — —
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EXHI BI T B ( CONT)

[11 - I NVESTMENT COSTS TO BE REPAI D BY USER FOR WATER
SUPPLY STORAGE

Present Use: |/

Cost of acre-feet of water
supply storage ( %X $ ) = 3
Cost of specific facilities =
Subt ot al =
I nterest during construction 2/ =
Total investnent present use $
Future Use: 3/
Cost of acre-feet of water
supply storage ( %X $ ) = 3
I nterest during construction2/ = $
Total investment future use = 3
Total investment cost under this agreenent =—3$
Present Use plus Future Use = $
Not es:

1/ |If appropriate, add to present use costs, the cost of interest due to
the I apse of the I0-year interest free period.

2/ Include which ever of the following is applicable:

"Based on prelinmnary cost estimte of $ X interest rate of %
X 1/2 the estimate construction period of years."

or)

"Based on actual construction expenditures by quarter and an interest
rate of % "

3/ Costs cannot exceed 30 per centrumof the total estimated project
construction cost as determined in Exhibit B-11I
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EXHI BI T B ( CONT)

IV - TOTAL ANNUAL COST TO USER FOR PRESENT USE OF WATER
SUPPLY STORAGE

Interest and anorti zation

$ X factor based on paynments,
with interest at % = 3

Operation and nmi nt enancel/

Joint-use [estimated] [actual for FY]
% X w/ X $ =

Specific water supply facilities
100% X $ [esti mated] [actual for FY] =

Repair, rehabilitation and repl acenent 3/

Joi nt - use
% X X4l X $ =
Specific water supply facilities
00% X $ [esti mated] [actual for FY ] =
TOTAL ESTI MATED ANNUAL COST $
Not es:

1/ Paynment due and payable on the date specified in Article 5(a)(2).

2/ Percent of Project joint-use operation and mai ntenance cost all ocated
to water supply.

3/ Repair, rehabilitation and replacenent costs are payable only when incurred
as specified in Article 5(b)(3). It is suggested that the amount shown be pl aced
in a reserve or sinking fund for future contingency.

4/ Percent of Project joint-use repair, rehabilitation and replacenent cost
all ocated to water supply.
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EXH BIT C
AMORTI ZATI ON SCHEDULE
PRESENT DEMAND 1/

TOTAL COST

NUMBER OF PAYMENTS 30

| NTEREST RATE, PERCENT 2/

APPLI CATI ON

ANNUAL AMOUNT BALANCE

PAYMENT OoF ALLOCATED ALLOCATED

NUMBER PAYMENT | NTEREST COsT COsT

$ $ $ $
I
2
30 3/

Not es:

1/ This 30 year anortization schedule is applicable to:

a. Those projects not operational or under construction as of 17 Novenber
1986 which will be repaid over tinme in lieu of during construction; and
b. Al reallocations.

2/ In accordance with Section 932 of the Water Resources Devel opment Act of
1986, this interest rate will be adjusted at five year intervals throughout
the repaynment period. The rate is the yield rate as deternined by the

Secretary of the Treasury plus 1/8 %
3/ The last (30th) paynment will be adjusted upward or downward to assure al

costs are repaid within 30 years of approval of the agreement.
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PART 2: SURPLUS WATER AGREEMENT
BETWEEN THE UNI TED STATES OF AMERI CA

AND
FOR
SURPLUS OF WATER FROM
THI' S AGREEMENT, entered into this day of , 19 , by and

between the UNI TED STATES OF AMERICA (hereinafter called the "Governnent")
represented by the District Engineer executing this agreenment, and
, (hereinafter called the "User"*);

W TNESSETH THAT:

WHEREAS, pursuant to **Public Law t he Congress,
__Session, approved o , the Gover nmant has constructed and
is operating , (hereinafter called the "Project"); and,

WHEREAS, Section 6 of the Flood Control Act of 1944 (Public Law 78-534),
as anended, provides that the Secretary of the Army is authorized to enter into
agreenents with states, nunicipalities, private concerns, or individuals, at such
prices and on such ternms as he nmay deem reasonable, for domestic and industri al
uses for surplus water that may be available at any reservoir under his control
provi ded that no agreenments for such water shall adversely affect the existing
| awf ul uses of such water;

WHEREAS, the User desires to enter into an agreenment with the Governnent
for the privilege of withdrawi ng surplus water fromthe Project; and

WHEREAS, provided as Exhibit “ ": attached to and nade a part of this
agreenment, is a letter report entitled * , " dated:
whi ch provides information pertinent to the use of surplus water in the Proj ect
by the User;

NOW THEREFORE, the parties do nutually agree as foll ows:

ARTICLE 1 - Water Supply and Wthdrawal s.

a. The Government will reserve acre feet of storage space in the
Project in order to nmeet the water demands of the User. Fromthis storage space
the User shall have the privileges of withdrawing water at a rate not to exceed

during the termof this contract as specified in Article 6 hereof.

* Other appropriate terms may be used in lieu of User here and uniformy
t hr oughout the agreenent.
**Use correct authorization citation (e.g., WRDA of |9 , Public Law - ).
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b. The User shall have the right to construct, operate and maintain
installations and facilities, or to enter into agreenents with third parties
therefor, for the purpose of wthdrawing water fromthe Project, subject to the
approval of the District Engineer as to design and | ocation of such installation
and facilities. Al costs associated with such installations and facilities or
any nodi fications thereof or any future construction in connection therewth,
shal |l be wi thout expense to the Government.

c. The CGovernnent reserves the right to control and use all storage in
the project in accordance with authorized Project purposes.} The CGovernnent
further reserves the right to take such neasures as may be necessary in the
operation of the Project to preserve life and/or property, including the right
not to nmake downstream rel eases during such periods of tine as are deened
necessary, in its sole discretion, to inspect, maintain, or repair the Project.

d. The User recognizes that this agreenent provi des storage space for raw
wat er only. The Governnent nekes no representation with respect to the quality
or availability of water and assumes no responsibility therefor, or for treatnent
of the water. The water level of the Project will be maintained at el evations
which the Governnent deenms will best serve the authorized purposes of the
Project, and this agreement shall not be construed as giving the User any rights
to have the water |evel maintained at any elevation. The User further recognizes
that it is acquiring no permanent right to the use of storage in the Project.

ARTICLE 2 - Metering. For the purpose of mmintaining an accurate record of the
water withdrawn from the Project, the User agrees to furnish and install, or
cause to be installed, nmeters or nmeasuring devices satisfactory to the District
Engi neer, without cost to the Governnent. As required, the User agrees to
furnish to the District Engineer advance estinates of need and records of the
quantity of water actually w thdrawn. Such devices shall be available for
i nspection by Government representatives at all reasonable tinmes.

ARTICLE 3 - Regulation of the Use of Water. The regulation of the use of and
wat er rights needed for the water withdrawn or rel eased fromthe storage space
shall be the sole responsibility of the User and under the sole authority of the
User in accord with Federal, State, and local |laws and shall not be considered
a part of this agreenent. The Governnent shall not be responsible for the use
of water by the User, nor will it becone a party to any controversies invol ving
the water use, except as such controversies nmay affect the operations of the
Proj ect.

ARTICLE 4 - Consideration and Paynent. (To be determined by the pricing policy
as described in paragraph 24-32b of ER 1105-2-100 and detailed in the letter

report provided as Exhibit “* " to this agreenment. Derivation of costs and
storage volunmes need to be provided in an exhibit simlar to that used in storage
agreements (see pages _ -16, _ -17 and _ -18 of this appendiXx).

(a) In consideration of the right to withdraw __ acre-feet per

cal endar year for [not to exceed five (5) years] fromthe Project for municipa
and industrial water supply purposes, the User shall pay the Government $
[ per year, the first of] which shall be due and payable within thirty (30) days
of the effective date of the agreenent as set forth in Article 5 herein. [Future
payments thereafter will be due and payable on [the anniversary date the first
payment is due.][ (day and nonth) each foll owi ng year, beginning in (year).]]
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(b) The repaynment amount shown in Article 4(a) is based [upon joint use

and specific water supply construction costs updated to Cctober 19 price
| evel s using appropriate indices and the Fiscal Year 19  water supply
interest rate of percent as conputed by the Secretary of the

Treasury in accordance with Section 932 of the WAter Resources Devel opment Act
of 1986 (Public Law 99-662)] [on the provisions of Section 322 of the Wter
Resour ces Devel oprment Act of 1990 (Public Law 101-640)].

(c) If the User shall fail to make any paynment under this agreenent
within thirty (30) days of the date due, interest thereon shall accrue at the
rate as deternined by the Departnent of Treasury's Treasury Fiscal Requirenents
Manual (1 TFRM 6-8000, "Cash Managenent") and shall conmpound annually fromthe
date due until paid. This provision shall not be construed as wai ving any ot her
rights the Government may have in the event of default by the User, including but
not limted to the right to termnate this agreement for default.

ARTICLE 5 - Duration of Agreenent. This agreenent shall becone effective as of
the date of the approval by the [Secretary of the Arny or his duly authorized
representative] [District Engineer], and shall continue in full force and effect
under the conditions set forth herein, for a period of not to exceed five (5)
years fromthe said date of approval. Upon expiration, this agreement nay be
ext ended by nutual agreenent for additional periods of not to exceed five (5)
years each. Al such agreenent extensions shall be subject to recal cul ati on of
rei mbursement. Nothing in this agreement, nor in any extension thereto, shal
inmply a permanent right to utilize the storage space.

ARTICLE 6 - Termination of Agreenent.

a. Either party may ternminate this agreenent and the privilege of
wi t hdrawi ng water upon [period] witten notice. In the event of termnation
under this paragraph, the Government will nake pro rata refund for any bal ance
of the agreenent term for which paynent has been made and the User will pay all
charges whi ch have accrued through the date of the termni nation.

b. The CGovernnent nmay ternminate this agreenment and the privilege of
wi t hdrawi ng wat er upon ninety (90) days witten notice, if the User shall default
in performance of any obligation of this agreement. Upon such a termnination,
User shall continue to be liable to the Governnent for any nonies owned and for
any costs incurred by the Government as a result of the default.

c. In the event of any term nation pursuant to this Article or Article 5,
User shall, upon request of the District Engineer, pronptly renmove, at User's own
expense, any facilities constructed on Project land for water w thdrawal and
restore premises around the renoved facilities to a condition satisfactory to the
Di strict Engineer.

ARTICLE 7 - Rights-of-Wy. Occupancy and use of Project lands shall be in
accordance with any permts, rights-of-way, or easenents granted to the User by
t he Governnent.

ARTICLE 8 - Release of Caims. The User shall hold and save the Governnent,
including its officers, agents, and enpl oyees, harmess fromliability of any
nature or kind for or on account of any claimfor danages which may be filed or
asserted as a result of the withdrawal or release of water fromthe Project made
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or ordered by the User, or as a result of the construction, operation or
mai nt enance of any facilities or appurtenances owned and operated by the User
except for damages due to the fault or negligence of the Governnment or its
contractors.

ARTICLE 9 - Transfer or Assignnent. The User shall not transfer or assign this
agreenment nor any rights acquired thereunder, nor suballot said water or storage
space or any part thereof, nor grant any interest, privilege or |license
what soever in connection with this agreenent, w thout the approval of the
Secretary of the Arny or his duly authorized representative provided that, unless
contrary to public interest this restriction shall not be construed to apply to
any water which nay be w thdrawn or obtained fromthe water supply storage space
by the User and furnished to any third party or parties or to the rates charged
t herefor.

ARTI CLE 10 - Oficials Not to Benefit. No nmenber of or delegate to Congress, or
Resi dent Commi ssioner, shall be admitted to any share or part of this agreenent,
or to any benefit that may arise therefrom but this provision shall not be
construed to extend to this agreenent if nmade with a corporation for its genera
benefit.

ARTI CLE 11 - Covenant Against Contingent Fees. The User warrants that no person
or selling agency has been enployed or retained to solicit or secure this
agreement upon an agreerment or understanding for a comm ssion, percentage,
brokerage, or contingent fee, excepting bona fide enployees or bona fide
est abl i shed commrercial or selling agencies naintained by the User for the purpose
of securing business. For breach or violation of this warranty, the Governnent
shall have the right to annul this agreement without liability, or in its
di scretion, to add to the agreenent price or consideration the full anmount of
such comm ssi on, percentage, brokerage, or contingent fee.

ARTICLE 12 - Environnmental Quality. During any construction, operation, and
mai nt enance by the User of any facilities, specific actions will be taken to
control environmental pollution which could result from such activity and to
conply with applicable Federal, State and l|ocal |aws and regul ati ons concerning
environmental pollution. Particular attention should be given to (1) reduction
of air pollution by control of burning, mnimzation of dust, contai nment of
cheni cal vapors, and control of engine exhaust gases, and of snmoke fromtenporary
heaters; (2) reduction of water pollution by control of sanitary facilities,
storage of fuels and other contami nants, and control of turbidity and siltation
fromerosion; (3) nminimzation of noise levels; (4) onsite and offsite disposa
of water and spoil; and (5) prevention of |andscape defacement and danmage.

ARTI CLE 13 - Federal and State Laws.

a. The User shall utilize the water withdrawn from the Project in a
manner consistent with Federal, State, and |local |aws.

b. The User furnishes, as part of the agreenent, an Assurance of
Conpl i ance (see pages 17 and 18 of this appendix) with Title VI of the Civi
Rights Act of 1964 (78 Stat. 252; 42 U. S.C. 2000d, et seq) and Departnent of
Def ense Directive 5500.11 issued pursuant thereto and published in Part 300 of
Title 32, Code of Federal Regul ations.
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C. Any discharges of water or pollutants into a navigable stream or
tributary thereof resulting fromthe User's facilities and operations undertaken
under this agreement shall be performed only in accordance with applicable
Federal, State and | ocal |aws and regul ati ons.

ARTI CLE 14 - Approval of Agreenent. This agreenent shall be subject to the
witten approval of the Secretary of the Arny or his duly authorized
representative and shall not be binding until so approved.

IN WTNESS WHEREOF, the parties have executed this agreenment as of the day
and year first above witten.

APPROVED: THE UNI TED STATES OF AMERI CA
By
1/ (District Engineer)
[I nsert nane of User]
DATE: By
[Title]
1/ Fill-in Title of appropriate approving Government official if other than the

Di strict Engineer.
(Necessary approval s and countersignatures required by State and local law with

respect to execution on behalf of the User nmust be ascertained by the District
Engi neer and his Counsel and added to the signature block.)
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PART 3: WATER W THDRAWAL PERM T
LAKE

Pursuant to the authority contained in Section 6 of the Flood Control Act of 1944
and in recognition of the declaration of emergency in the State of
___, as declared by the CGovernor, this permit grants permission to

to withdraw water subject to the follow ng conditions:

a. Paynent of 1/ for the withdrawal of up to 2/ gallons
of water during 3/. User will report the anount of each wi thdrawal
to the Project Ofice.

b. Ri ght-of-entry and permission to withdraw water is granted only at the
| ocation(s) designated by the Corps of Engineers.

c. Should facilities, such as roads, etc. be damaged by the User as a result of
emer gency uses, the User may be assessed and billed a follow up charge to help
in the cost of necessary repairs.

d. Your copy of this permt nust be displayed during water withdrawal .

f. The User certifies that water withdrawn from the project is for donestic
and/ or industrial purposes and will not be used for crop irrigation purposes.

g. The User agrees to conply with appropriate State | aws concerning water rights
and uses and will obtain pernits as are required.

h. The User shall hold and save the Government, including its officer, agents,
and enpl oyees, harm ess fromliability of any nature or kind for or on account
of any claim for damages which may be filed or asserted as a result of the
withdrawal of water fromthe Project by the User, or as a result of the operation
or maintenance of any facilities or appurtenances owned and operated by the User.

User's Name Gover nrent Approval :

(Print) (Project Manager)
Addr ess Today' s Date:
Tel ephone

User's Signature

Gover nrent Approval

(Project Manager)

Today' s Date

1/ The dollar value of the storage utilized as determined by the pricing policy,
or $25., whichever is larger. The $25. represents the m ni num cost for
storage that will be marketed.

2/ The nunber of gallons that the storage utilized yields on an annual basis.
The mi ni mum amount being the yield represented by a cost of $25.

3/ Explain the time period allowed for the withdrawal as well as other tine
rel ated specifications for the withdrawal, such as a nmaxi numrate over any
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given time period. The period shall not exceed one year.
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