SECTION 552

MODEL PROJECT COOPERATION AGREEMENT
DESIGN BY A NON-FEDERAL SPONSOR
PARTIAL COST REIMBURSEMENT

NOVEMBER 2000
GENERAL NOTES:

1. Theattached modd must only be used when the Non-Federal Sponsor will be designing the
proj ect.

2. Inthose caseswherethe ‘project’ consists of design and/or implementation of
management/business practices, the Section 552 design agreement should be used.

3. Intheevent thereare 2 or more entities serving as the Non-Federal Sponsor for the
project, the agreement should be modified to identify all the entities collectively asthe* Non-
Federal Sponsors’. The changes outlined below are not considered a deviation from the
mode.

A. Modify title to include name of each entity serving as Non-Federal Sponsor.

B. Modify first paragraph to include name of each entity serving as Non-Feder al
Sponsor. (example: ... Magoffin County Fiscal Court represented by the Magoffin County
Judge and the City of Salyersville, Kentucky represented by its Mayor (hereinafter the “Non-
Federal Sponsors’).

C. Change“Non-Federal Sponsor” to “Non-Federal Sponsors’ throughout the
agreement. Thereare several paragraphswherethis change will require additional changes
immediately following the phrase “ Non-Federal Sponsors’ to reflect multiple sponsors. (i.e.
“its’ to“their” or “assumes’ to “assume”’, etc.).

D. A separate Certificate of Authority will berequired for each entity serving as Non-
Federal Sponsor.

e. A Certification Regarding L obbying must be signed by each signatory to the
agreement.

4. Removeall bold type notes from the agreement prior to forwarding to HQ for review, if
necessary.



5. Choose (1) or (2) as appropriate to match title of Non-Federal Sponsor representative.

6. Deletethefollowing paragraph if this agreement isnot subject to Section 102 of the Energy
and Water Development Appropriations Act, 2000 (Public Law 106-60). If you areunsure
whether to delete this paragraph, check with M SC and HQ programs.

7. Format for date. —the civilian format for the date should be used ( example: January 22,
2000).

8. Article Xl —Input full address of sponsor and Gover nment - including titles or office
title/symbol of individualsto receive notice. Do not include name of individual to receive
notice asthey may change throughout life of agreement.

9. When printing agreement for execution: 1) remove all bold type notes from the agreement;
2) be surethat titlesof Articlesare not thelast thing at the bottom of the page; and 3) that
there are no page breakswhich allow half empty pages. Before signature by the Gover nment
representative, ensurethat the sponsor signs and dates a minimum of four copies of the
agreement, and Certification Regarding L obbying, and that the Certificates of Authority are
signed and dated by the appropriate people. Thedate on thefirst page should befilled in by
the Gover nment representative signing the agreement not the sponsor. The Gover nment
should retain two copies of the executed agreement. All other copies should be provided to
the sponsor.




PROJECT COOPERATION AGREEMENT
BETWEEN
THE DEPARTMENT OF THE ARMY
AND
[FULL NAME OF NON-FEDERAL SPONSOR]
FOR DESIGN OF THE
[FULL NAME OF PROJECT INCLUDING LOCATION, COUNTY & STATE]

THIS AGREEMENT is entered into this day of :
___, by and between the Department of the Army (hereinafter the “Government”), represented by the
U.S. Army Enginesr, Didtrict (hereinafter the “ Didtrict Engineer”), and [FUL L
NAME OF NON-FEDERAL SPONSOR] (hereinafter the “Non-Federal Sponsor”), represented
by [SEE GENERAL NOTE - 5- CHOOSE: (1) the (2) itg [TITLE OF NON-FEDERAL
SPONSOR REPRESENTATIVE SIGNING THISAGREEMENT].

WITNESSETH, THAT:

WHEREAS, the Secretary of the Army is authorized to provide design and construction
assistance for water-rel ated environmentd infrastructure and resource protection and devel opment
projectsin the New Y ork City Watershed (hereinafter the “ Section 552 Program”) pursuant to Section
552 of the Water Resources Development Act of 1996 (Public Law 104-303), as amended,;

WHEREAS, Section 552 of the Water Resources Development Act of 1996 (Public Law 104-
303), as amended, provides that the Secretary of the Army shdl not provide assstance for any water-
related environmenta infrastructure and resource protection and development project, or separable
element thereof, unlessthe project is publicly owned;

WHEREAS, the [FULL NAME OF THE PROJECT] in[SPECIFIC LOCATION OF
THE PROJECT, INCLUDING COUNTY & STATE] (hereinafter the “Project”, as defined in
Article |.A. of this Agreement) has been identified as a project of the type authorized by Section 552 of
the Water Resources Development Act of 1996 (Public Law 104-303), as amended,;

WHEREAS, the Government and the Non-Federal Sponsor desire to enter into a Project
Cooperation Agreement (hereinafter the “ Agreement”) for the design of the Project;

WHEREAS, the State Director of the New Y ork State Department of Environmental
Conservation has certified to the Assstant Secretary of the Army (Civil Works) that the Project shall
contribute to the protection and enhancement of the qudity or quantity of the New Y ork City water

supply;

[INCLUDE THE FOLLOWING WHEREAS CLAUSE WHEN THE STATE DIRECTOR OF
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THE NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION
HASDESIGNATED THE NON-FEDERAL SPONSOR FOR THISAGREEMENT ASTHE
PROPER PUBLIC BODY TO CARRY OUT THISPROJECT ]

WHEREAS, the State Director of the New Y ork State Department of Environmental
Conservation has designated the Non-Federa Sponsor as the appropriate public entity to carry out the
Project with the assstance of the Government;

WHEREAS, Section 552 of the Water Resources Development Act of 1996 (Public Law 104-
303), as amended, specifies the cost-sharing requirements applicable to the Project and provides that
tota design costs shall be shared 75 percent Federa and 25 percent Non-Federd,;

WHEREAS, Section 552 of the Water Resources Development Act of 1996 (Public Law 104-
303), as amended, provides that the Secretary of the Army shdl not provide assistance for any water-
related environmentad infrastructure and resource protection and development projects, or separable
element thereof, until each non-Federa sponsor has entered into a written agreement to furnishits
required cooperation for the project or separable element;

WHEREAS, pursuant to Section 552 of the Water Resources Development Act of 1996
(Public Law 104-303), as amended, the Secretary of the Army is authorized to provide assistance,
which may be in the form of grants or reimbursements of the Federa share of project cogts, to the Non-
Federal Sponsor and to afford credit for the reasonable costs of design completed by the non-Federa
interest before entering into a written agreement with the Secretary;

[SEE GENERAL NOTE - 6]

WHEREAS, Section 102 of the Energy and Water Development Appropriations Act, 2000
(Public Law 106-60), provides that credits and reimbursements afforded under certain genera
authorities and under project specific authority, such as Section 552 of the Water Resources
Development Act of 1996 (Public Law 104-303), as amended, shall not exceed $10,000,000 per
project in each fisca year, nor shall they exceed $50,000,000 for dl applicable projects in each fisca
year; and

WHEREAS, the Government and Non-Federa Sponsor have the full authority and capability to
perform as hereinafter set forth and intend to cooperate in cost-sharing and financing of the design of the

Project in accordance with the terms of this Agreement.

NOW, THEREFORE, the Government and the Non-Federal Sponsor agree as follows:

ARTICLE | - DEFINITIONS AND GENERAL PROVISIONS



For purposes of this Agreement:

A. Theterm “Project” shal mean the design of [DESCRIBE THE FEATURES TO BE
DESIGNED PURSUANT TO THISAGREEMENT IN DETAIL SUFFICIENT TO AVOID
ANY CONFUSION OVER WHAT ISOR ISNOT INCLUDED] in[FULL NAME OF THE
PROJECT INCLUDING LOCATION, COUNTY & STATE] asgeneraly described in the
[TITLE OF DOCUMENT (SCOPE OF WORK, ETC.) THAT MEMORIALIZESTHE
FEATURES OF THE PROJECT], dated [SEE GENERAL NOTE -7] ,

B. Theterm “tota design costs’ shdl mean al costsincurred by, or on behdf of, the Non-
Federa Sponsor and by the Government in accordance with the terms of this Agreement that the
Didrict Engineer determines are directly related to project design. Subject to the provisons of this
Agreement, the term shdl include, but is not necessarily limited to: the costs of design incurred prior to
and subsequent to the effective date of this Agreement; the costs of review and technica assstance
incurred by the Government in accordance with Article 11.D. of this Agreement; the costs of
participation in the Design Coordination Team in accordance with Article [11 of this Agreement;
gpplicable cogts of audit in accordance with Article VIII of this Agreement; and other costs incurred by
the Government pursuant to this Agreement. The term does not include any codts of activities
performed under any other agreement for the Project; any costs due to betterments; any costs of
dispute resolution under Article VI of this Agreement; any costs (other than audit) resulting from
financid obligations after the period of design; any costs of negotiating a project cooperation agreement
for construction of the Project or separable element thereof; or the Non-Federal Sponsor’ s costs of
negotiating this Agreement.

C. Theterm “design” shal mean the work performed by, or on behdf of, the Non-Federd
Sponsor for design directly related to the Project, including but not necessarily limited to, the reasonable
costs of design incurred prior to and subsequent to the effective date of this Agreement. Theterm
includes, but is not necessarily limited to, concept design; report writing; detailed design; preparation of
plans and specifications, design andyss, quantity/cost estimates; obtaining required locd, Sate and
Federd permits necessary to perform the design; performance and documentation of environmentd,
hazardous substances, and historica preservation investigations, and other design services and in-kind
design work.

D. Theterm “period of design” shdl mean the time period from execution of this Agreement to
the date of completion of al design or execution of a project cooperation agreement for construction of
the Project, whichever occursfirdt.

E. Theterm “fiscd year” shdl mean onefiscd year of the Government. The Government fiscdl
year begins on October 1 and ends on September 30.

F. Theterm “betterment” shal mean a change in the design of an dement of the Project
resulting from the application of standards that the Government determines exceed those that the
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Government would otherwise apply for accomplishing the design of that eement.

G. Theterm “proper invoice’ shall mean arequest for reimbursement by the Non-Federal
Sponsor in which the Non-Federd Sponsor certifies that payments have been made in the amount
requested to, or bills in the amount requested have been received from, contractors, suppliers or
employees for performance of work in accordance with this Agreement and provides evidence of
payment made or obligation incurred by, or on behaf of, the Non-Federal Sponsor as may be required
by the Government.

H. Theterm “Federd program funds’ shal mean funds or grants provided directly to the Non-
Federa Sponsor by a Federa agency, other than the Department of the Army, and any non-Federd
matching share required therefor.

ARTICLE Il - OBLIGATIONS OF THE NON-FEDERAL SPONSOR AND THE
GOVERNMENT

A. Usng its funds and the funds to be reimbursed by the Government, the Non-Federd
Sponsor shall expeditioudy design the Project. The Non-Federd Sponsor assumes full and exclusive
responsibility for design of the Project.

1. The Government shdl be afforded the opportunity to review and comment on the
proposed scope of design including contract specifications, prior to the Non-Federd Sponsor's
commencing negotiations for adesign contract. 1n the event that the Non-Federal Sponsor proposes to
perform Project design or portions thereof with its own forces, the Government shall be afforded the
opportunity to review and approve the scope of work. In addition, to the maximum extent practicable,
the Government shall be afforded the opportunity to review and comment on al contract modifications,
including change orders, prior to the issuance to the contractor of a Notice to Proceed. 1n any ingtance
where providing the Government with notification of a contract modification or change order is not
possible prior to issuance of the Notice to Proceed, the Non-Federa Sponsor shall provide such
notification in writing at the earliest date possble. To the extent possible, the Non-Federd Sponsor
dso shdl afford the Government the opportunity to review and comment on al contract claims prior to
resolution thereof. The Non-Federad Sponsor shal consider in good faith the comments of the
Government made as aresult of its review, but the contents of solicitations, award of contracts,
execution of contract modifications, issuance of change orders, resolution of contract clams, and
performance of al design on the Project (whether the work is performed under contract or by Non-
Federd Sponsor personnd), shal be exclusively within the control of the Non-Federd Sponsor.

2. The Non-Federd Sponsor shdl obtain al necessary permits and licenses and
comply with al gpplicable laws, regulations, ordinances and other rules of the United States of America,
of the state or political subdivisions thereof wherein the work is performed, or of any other duly
condtituted public authority, including the laws and regulations specified in Artidle I X of this Agreement
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and where gpplicable shdl include appropriate provisonsin its contracts for design of the Project.

[INCLUDE PARAGRAPH 11.A.3. IF THE NON-FEDERAL SPONSOR DESIRES A
VOLUNTARY COST CAP.]

3. Notwithgtanding paragraph A.1. of this Article, if the award of any contract for
design of the Project would result in total design costs exceeding $ , [NOTE:
THISAMOUNT CAN NOT BE LESSTHAN THE LESSER OF: A) THE ESTIMATE OF
TOTAL DESIGN COSTSSHOWN IN ARTICLE IV.A.ORB) THE RESULT OF
DIVIDING THE FIRST AMOUNT SHOWN IN ARTICLE V.D. OF THISAGREEMENT
BY .75] the Non-Federa Sponsor may defer award of that contract and al subsequent contracts for
design of the Project until such time as the Non-Federd Sponsor determines to proceed with further
contract awards for the Project.

B. Inthe event that the Non-Federd Sponsor eects to design betterments during the period of
design, the Non-Federd Sponsor shdl notify the Government in writing and describe the betterments it
intendsto design. The Non-Federal Sponsor shall be solely respongble for dl costs due to
betterments, including costs associated with obtaining permits therefor, and shdl pay dl such costs
without reimbursement by the Government.

C. The Non-Federa Sponsor shdl require the recipient of its desgn contract to provide in-
progress review of the design at the 30% and 100% stages of completion. The Government's
representative or his designee may participate in the review of the design at each stage of completion.
Upon completion of the design, the Non-Federd Sponsor shdll furnish the Digtrict Engineer with copies
of the completed design.

D. The Government may perform periodic reviews to verify the progress of design, shdl
perform afina review to verify the completion of design, and may provide technical assstanceto the
Non-Federd Sponsor on an as-needed basis until the end of the period of design. Any costsincurred
by the Government in furtherance of this paragraph shdl be included in total design costs and shared in
accordance with the provisons of this Agreement.

E. During the period of design and using information developed by the Non-Federa Sponsor,
the Government shall develop and coordinate as required, the Environmental Assessment and either an
Environmenta Impact Statement or a Finding of No Significant Impact necessary to inform the public
regarding the environmenta impacts of the Project in accordance with the National Environmental
Policy Act of 1969 (hereinafter “NEPA”). Compliance with NEPA is a prerequisite to undertaking
congruction of the Project. Any costs incurred by the Government relating to compliance with this
paragraph shal be included in totd design costs and shared in accordance with the provisons of this
Agreement.

F. Upon request by the Non-Federd Sponsor, the Government shdl include in total design
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costs those reasonable costs incurred by, or on behaf of, the Non-Federa Sponsor for design that was
completed by, or on behaf of, the Non-Federd Sponsor prior to the effective date of this Agreement
and have not been included in costs under any other agreement for the Project. Such costs shdl be
limited to the reasonable, dlowable, alocable actua cost of design as determined by the Didrict
Engineer. Where the Non-Federd Sponsor's cost for completed design is expressed as fixed costs plus
a percentage of congtruction costs, the Non-Federa Sponsor shall renegotiate such costs with its
Architect-Engineer based on actuad costs. On the effective date of this Agreement, the amount of costs
for design completed prior to the effective date of this Agreement to be included in total design codsis
edimated to be $ . Thisamount is an estimate subject to adjustment by the Government in its
sole discretion. The Non-Federa Sponsor in atimely manner shdl provide the Government with such
documents as are sufficient to enable the Government to determine the amount of coststo be included in
tota design cogtsfor this design.

G. Subject to Article V of this Agreement, the Government in accordance with Article IV .B. of
this Agreement, shall contribute 75 percent of total design costs by, in part, reimbursing the Non-
Federal Sponsor for tota design costs that are incurred by, or on behalf of, the Non-Federal Sponsor,
including such tota design costs that were paid with grants from State or local agencies.

H. Upon completion of the period of design or termination of this Agreement, the Government
shdl perform afind accounting in accordance with Article 1V.C. of this Agreement to determine the
contributions provided by the Government and the Non-Federal Sponsor toward total design costs and
to determine whether the Government and the Non-Federa Sponsor have met their obligations under
paragraph G. of this Article.

ARTICLE Il - DESIGN COORDINATION TEAM

A. To provide for consstent and effective communication, the Non-Federa Sponsor and the
Government, not later than 30 calendar days after the effective date of this Agreement, shal gppoint
named senior representatives to a Design Coordination Team. Theresafter, the Design Coordination
Team shdl meet regularly until the end of the period of desgn. The Government's Project Manager and
a counterpart named by the Non-Federal Sponsor shdl co-chair the Design Coordination Team.

B. The Government's Project Manager and the Non-Federal Sponsor's counterpart shall keep
the Design Coordination Team informed of the progress of desgn and of sgnificant pending issues and
actions, and shal seek the views of the Design Coordination Team on matters that the Design
Coordination Team generdly oversees.

C. Until theend of the period of design, the Design Coordination Team shdl generaly oversee
the Project including issues related to design; including scheduling of reports and work products;
development of plans and specifications, anticipated red property and relocation requirements for
construction or implementation of the Project; contract awards and modifications; contract costs; the
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Government's cost projections; anticipated requirements and needed capabilities for performance of
operation, maintenance, repair, rehabilitation, and replacement of the Project; and other related matters.

D. The Desgn Coordination Team may make recommendations that it deems warranted to the
Non-Federd Sponsor on matters that the Design Coordination Team generally oversees, including
suggestions to avoid potentia sources of dispute. The Non-Federd Sponsor in good faith shall
consider the recommendations of the Design Coordination Team. The Non-Federa Sponsor, having
the legd authority and responsibility for design of the Project, has the discretion to accept, reject, or
modify the Design Coordination Team's recommendations. Except as otherwise provided in this
Agreement, the Non-Federal Sponsor may not reject or modify the Design Coordination Team's
recommendations when the purpose of such recommendations isto ensure that the Project complies
with Federd, State, or local laws or regulations.

E. Thecodsof participation in the Desgn Coordination Team shdl beincluded in totd desgn
codsts, subject to Article V of this Agreement, and shared in accordance with the provisions of this
Agreement.

ARTICLEIV - METHOD OF PAYMENT

A. Based on data supplied by the Non-Federd Sponsor and the Government, the Government
shdl maintain current records of costs incurred by the parties, reimbursements made to the Non-Federd
Sponsor, and current projections of total design costs. By [MONTH, YEAR] and at least quarterly
thereafter during the period of design, the Government shdl provide the Non-Federd Sponsor with a
report setting forth costs incurred to date, each party’ s share of costs incurred to date, costs incurred by
or on behdf of each party to date, rembursements made to date in accordance with paragraph B.2. of
this Article, and current projections of total design costs, of each party’ s share of total design costs, of
total design costsincurred by or on behdf of each party, of total rembursements, and of
reimbursements in the upcoming fisca year. On the effective date of this Agreement, total design costs
areprojected to be $ , the Government's share of tota design costsis projected to be
$ , the Non-Federal Sponsor's share of total design costsis projected to be $ , total
design costs to be incurred by the Government are projected to be $ , total design coststo
be incurred by, or on behalf of, the Non-Federal Sponsor are projected to be $ , and total
reimbursements in accordance with paragraph B.2. of this Article are projected to be $
[NOTE: THE AMOUNT SHOWN FOR THE GOVERNMENT’'SSHARE SHOULD EQUAL
75 PERCENT OF TOTAL DESIGN COSTS. THE AMOUNT SHOWN FOR TOTAL
DESIGN COSTSTO BE INCURRED BY THE GOVERNMENT PLUSTHE AMOUNT
SHOWN FOR TOTAL REIMBURSEMENTS SHOULD EQUAL THE AMOUNT SHOWN
FOR THE GOVERNMENT’S SHARE.] Such amounts are estimates subject to adjustment by the
Government and are not to be construed as the totd financia responghilities of the Government and the
Non-Federa Sponsor.



B. Inaccordance with the provisons of this paragraph, the Government shdl contribute its
share of tota design cogts required under Article I1.G. of this Agreement as it incurs such costs or as
such costs incurred by the Non-Federal Sponsor are determined.

1. Periodicdly, but not more frequently than once every 30 calendar days, the Non-
Federa Sponsor shall provide the Government with a proper invoice for costs that it has incurred, or
has been incurred on its behdf, and that are not included in a previous proper invoice. Each proper
invoice shdl identify those costs that were paid with, or will be paid with, Federd program funds and
shall provide evidence of payment, obligation to contractors, and costs incurred by the Non-Federa
Sponsor's own forces as may be required by the Government. In the event the Non-Federal Sponsor's
cost for design is expressed as fixed cogts plus a percentage of construction costs, the Non-Federa
Sponsor shdl renegotiate such costs with its Architect-Engineer based on actual costs prior to such
costs being included in a proper invoice.

2. Not later than 14 calendar days after receipt of each proper invoice, the
Government, in accordance with this paragraph, shdl review the costs identified therein and, subject to
Article V of this Agreement, shdl include such costs, in whole or in part, in total design codts.
Thereupon, the Government shall determine costs incurred to date, each party’ s share of costs incurred
to date, costsincurred by or on behaf of each party to date, and reimbursements previousy made to
date in accordance with this paragraph. To the extent that the Government determines that costs
incurred by the Government to date plus reimbursements the Government previoudy has made to date
in accordance with this paragraph are less than its required share of costs incurred to date, the
Government, subject to Article V of this Agreement, shall partidly reimburse those totd design costs
that were incurred by the Non-Federal Sponsor without using Federa program funds and that were not
previoudy reimbursed by the Government.

3. Upon determining in accordance with paragraph B.2. of this Article that
reimbursement is due the Non-Federd Sponsor, the Government shal make such payment within 14
caendar days subject to Article V of this Agreement. An interest penalty shal be credited to the Non-
Federd Sponsor's account automatically by the designated payment office, without request from the
Non-Federal Sponsor, if payment is not made by the due date. The interest pendty shdl be at the rate
established by the Secretary of the Treasury under Section 12 of the Contract Disputes Act of 1978
(41 U.S.C. 611) that isin effect on the day after the due date, except where the interest pendlty is
prescribed by other governmental authority. Thisrate isreferred to as the “Renegotiation Board
Interest Rate’ and it is published in the Federd Register semiannualy on or about January 1 and July 1.
The interest pendty shdl accrue daily on the proper invoice payment amount approved by the
Government and shdl be compounded in 30 calendar day increments inclusive from thefirst day after
the due date through the payment date. That is, interest accrued at the end of any 30 calendar day
period shall be added to the approved proper invoice payment amount and be subject to interest
pendtiesif not paid in the succeeding 30 caendar day period.



C. Upon completion of the Project or termination of this Agreement, and upon resolution of al
relevant claims and gppedls, the Government shdl conduct afina accounting and furnish the Non-
Federd Sponsor with the results of the final accounting. The find accounting shall determine total design
costs, the Government’s and the Non-Federa Sponsor’ s total contribution provided thereto (including
reimbursements), and the Government’ s and the Non-Federal Sponsor’ s required share thereof.

1. In the event the find accounting shows that the tota contribution provided by the
Government is less than its required share of total design cogts, the Government shal, subject to Article
V of this Agreement, no later than 90 cdendar days after completion of find accounting, make a cash
payment to the Non-Federa Sponsor of whatever sumis required to meet the Government's required
share of total design costs.

2. Inthe event the finad accounting shows that the tota contribution provided by the

Government exceeds its required share of total design costs, the Non-Federa Sponsor shall refund the
excess to the Government no later than 90 caendar days after written notice by the Government that the
fina accounting is complete by ddivering acheck payableto “FAO, USAED, [APPROPRIATE
USACE DISTRICT]” to the Didrict Engineer or providing an Electronic Funds Transfer in
accordance with procedures established by the Government. 1n the event existing funds are not
available to refund the excess to the Government, the Non-Federal Sponsor shall seek such funds as
are necessary to make the refund. In the event that such funds are not made available within a
reasonable amount of time, the Government may apply any amounts owed toward the Federal share of
costs under any subsequent agreement with the Non-Federal Sponsor for any other project or
separable element under the Section 552 Program and may use any other procedures permitted by law.
The Non-Federal Sponsor shall be liable for interest in accordance with Article X11.D. of this
Agreement to the extent that such refund takes longer than 90 cdendar days after the find accounting is
complete,

ARTICLEYV - LIMITATIONS ON TOTAL DESIGN COSTS AND REIMBURSEMENTS

A. Incluson of cogsin tota design costs shdl be subject to an audit pursuant to Article VIII.C.
of this Agreement to determine the reasonableness, dlowability and alocability of such cods.

B. Costsincurred by, or on behdf of, the Non-Federad Sponsor using Federa program funds
shal not beincluded in total design costs and shall not be shared in accordance with the provisons of
this Agreement unless the Federd agency providing the Federd program funds verifiesin writing that
such expenditure of fundsis expresdy authorized by atute.

C. Except asprovided in Article IV.B. of this Agreement, total design costs incurred by, or on
behalf of, the Non-Federa Sponsor shal not be subject to interest charges and shal not be adjusted to
reflect changesin price levels snce the time that the costs were incurred.



D. Asof the effective date of this Agreement, $ of Federa funds have been
appropriated for the Section 552 Program, of which $ appropriated for the Section 552
Program is currently projected to be available for the Project. The Government makes no commitment
to seek additiona Federal funds for the Section 552 Program. Notwithstanding any other provision of
this Agreement, the Government’ sfinancia participation in the Project, when added to the costs
incurred by the Government for other projects of the Section 552 Program, shal not exceed the total
amount of Federd funds that have been appropriated and hereafter may be appropriated for the Section
552 Program. In the event that the Federd share of aforthcoming financid obligation for tota design
costs would be limited by this paragraph, the parties shdl proceed in accordance with Article XI1.B. of
this Agreement.

[SEE GENERAL NOTE - 6]

E. Rembursement by the Government pursuant to this Agreement, in concert with
reimbursements by the Government pursuant to agreements for other projects authorized by Section
552 of the Water Resources Development Act of 1996 (Public Law 104-303), as amended, shal be
subject to the gpplicable limitations contained in Section 102 of the Energy and Water Devel opment
Appropriations Act, 2000 (Public Law 106-60).

ARTICLE VI - DISPUTE RESOLUTION

As acondition precedent to a party bringing any suit for breach of this Agreement, that party
must firg notify the other party in writing of the nature of the purported breach and seek in good faith to
resolve the digpute through negotiation. If the parties cannot resolve the dispute through negotiation,
they may agree to amutualy acceptable method of non-binding dternative dispute resolution with a
qudified third party acceptable to both parties. The parties shal each pay 50 percent of any costs for
the services provided by such athird party as such costs are incurred. The existence of a dispute shdl
not excuse the parties from performance pursuant to this Agreement.

ARTICLE VIl —HOLD AND SAVE
The Non-Federal Sponsor shal hold and save the Government free from al damages arising
from the design of the Project, and any Project-related betterments, except for damages due to the fault
or negligence of the Government or its contractors.
ARTICLE VIII - MAINTENANCE OF RECORDS AND AUDIT

A. Not later than 60 calendar days after the effective date of this Agreement, the Government
and the Non-Federa Sponsor shal develop procedures for keeping books, records, documents, and
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other evidence pertaining to costs and expenses incurred pursuant to this Agreement. These procedures
shall incorporate, and apply as appropriate, the sandards for financia management systems st forth in
the Uniform Adminigrative Requirements for Grants and Cooperative Agreements to State and Locd
Governments at 32 C.F.R. Section 33.20. The Government and the Non-Federa Sponsor shall
maintain such books, records, documents, and other evidence pertaining to design in accordance with
these procedures and for aminimum of three years after the period of design and resolution of all
relevant clams arisng therefrom. To the extent permitted under gpplicable Federd laws and

regulations, the Government and the Non-Federa Sponsor shall each alow the other to inspect such
books, documents, records, and other evidence.

B. Pursuant to 32 C.F.R. Section 33.26, the Non-Federal Sponsor is responsible for
complying with the Single Audit Act of 1984, 31 U.S.C. Sections 7501-7507, as implemented by
Office of Management and Budget (OMB) Circular No. A-133 and Department of Defense Directive
7600.10. Upon request of the Non-Federal Sponsor and to the extent permitted under applicable
Federd laws and regulations, the Government shdl provide to the Non-Federd Sponsor and
independent auditors any information necessary to enable an audit of the Non-Federal Sponsor's
activities under this Agreement. The costs of any non-Federd audits performed in accordance with this
paragraph shal be alocated in accordance with the provisons of OMB Circulars A-87 and A-133, and
such costs as are alocated to the Project shall be included in total design costs, subject to Article V' of
this Agreement, and shared in accordance with the provisons of this Agreement.

C. Inaccordance with 31 U.S.C. Section 7503, the Government may conduct auditsin
addition to any audit that the Non-Federad Sponsor is required to conduct under the Single Audit Act.
Any such Government audits shal be conducted in accordance with Government Auditing Standards
and the cost principlesin OMB Circular No. A-87 and other applicable cost principles and regulations.

The cogts of Government audits performed in accordance with this paragraph shal beincluded in total
design costs and shared in accordance with the provisions of this Agreement.

ARTICLEIX - FEDERAL AND STATE LAWS

In the exercise of their respective rights and obligations under this Agreement, the Non-Federa
Sponsor and the Government agree to comply with al gpplicable Federd and State laws and
regulations, including, but not limited to, Section 601 of the Civil Rights Act of 1964, Public Law
88-352 (42 U.S.C. 2000d), and Department of Defense Directive 5500.11 issued pursuant thereto, as
well as Army Regulation 600-7, entitled "Nondiscrimination on the Basis of Handicap in Programs and
Activities Assisted or Conducted by the Department of the Army".

ARTICLE X - RELATIONSHIP OF PARTIES

A. Inthe exercise of ther respective rights and obligations under this Agreement, the
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Government and the Non-Federal Sponsor each act in an independent capacity, and neither isto be
considered the officer, agent, or employee of the other.

B. Inthe exercise of itsrights and obligations under this Agreement, neither party shdl provide,
without the consent of the other party, any contractor with a release that waives or purports to waive
any rights such other party may have to seek relief or redress againgt such contractor either pursuant to
any cause of action that such other party may have or for violation of any law.

ARTICLE XI - OFFICIALSNOT TO BENEFIT

No member of or delegate to the Congress, nor any resident commissioner, shal be admitted to
any share or part of this Agreement, or to any benefit that may arise therefrom.

ARTICLE XII - TERMINATION OR SUSPENSION

A. If a any time the Non-Federd Sponsor failsto fulfill its obligations under Articles 11.A.,
[1.C., and Il.E. of this Agreement, the Assstant Secretary of the Army (Civil Works) may terminate this
Agreement or suspend future performance under this Agreement unless he determines that continuation
of design of the Project isin the interest of the United States or is necessary in order to satisfy
agreements with any other non-Federd interests in connection with the Project.

[USE OPTION 1 OF ARTICLE XII.B. UNLESS THE SPONSOR HAS OFFERED TO
CONTRIBUTE FUNDSTO CONTINUE DESIGN OF THE PROJECT IN THE EVENT OF
A SHORTFALL OF FEDERAL FUNDS.

I CAUTION !t INTENDED USE OF OPTION 2 OF ARTICLE XI1.B. POTENTIALLY
INVOLVES CONTRIBUTED FUNDS AND TRIGGERS A REQUIREMENT TO NOTIFY
THE APPROPRIATIONS COMMITTEES OF THE PROPOSED AGREEMENT PRIOR
TO NEGOTIATION OF THE AGREEMENT WITH THE SPONSOR. |IF USE OF OPTION
21SINTENDED, CONTACT MSC AND HQ PROGRAMS FOR GUIDANCE AND
SAMPLE LETTERSPRIOR TO INITIATING NEGOTIATIONS)]

OPTION 1

B. If the Government failsto receive annud gppropriations in amounts sufficient to meet its
share of scheduled expenditures for tota design costs for the then-current or upcoming fiscd yeear, the
Government shal so notify the Non-Federa Sponsor in writing, and within 60 caendar days theresfter
the Non-Federd Sponsor without penaty shal terminate this Agreement or suspend future performance
under this Agreement. In the event that the Non-Federal Sponsor eects to suspend future performance
under this Agreement in accordance with this paragraph, such suspension shdl remain in effect until such
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time as the Government receives sufficient appropriations or until the Non-Federa Sponsor dectsto
terminate this Agreement, whichever occursfird.

OPTION 2

B. If the Government failsto receive annua appropriaions in amounts sufficient to meet its
share of scheduled expenditures for tota design costs for the then-current or upcoming fisca yesar, the
Government shdl so notify the Non-Federd Sponsor in writing, and within 60 caendar days thereafter
the Non-Federd Sponsor may elect without penalty to terminate this Agreement, to suspend future
performance under this Agreement, or to continue design pursuant to this Agreement with its own funds.

In the event that the Non-Federd Sponsor dects to suspend future performance under this Agreement
in accordance with this paragraph, such suspension shadl remain in effect until such time asthe
Government receives sufficient appropriations or until the Non-Federd Sponsor dects to terminate this
Agreement, whichever occursfirgt. In the event that the Non-Federal Sponsor elects to continue design
with its own funds in accordance with this paragraph, the Non-Federd Sponsor shdl pay dl tota design
cogts without reimbursement above the amount of annua appropriations received by the Government
and allocated to the Project; however the Non-Federal Sponsor may elect a any time to suspend future
performance under this Agreement or to terminate this Agreement.

C. Inthe event that either party eects to terminate this Agreement pursuant to this Article, both
parties shal conclude their activities relaing to the Project and proceed to afinal accounting in
accordance with Article 1V.C. of this Agreement.

D. Any termination of this Agreement or suspengion of future performance under this
Agreement in accordance with this Article shdl not relieve the parties of liability for any obligation
previoudy incurred. Any ddinquent payment owed by the Non-Federal Sponsor to the Government
shdl be charged interest at arate, to be determined by the Secretary of the Treasury, equa to 150 per
centum of the average bond equivalent rate of the 13-week Treasury hills auctioned immediately prior
to the date on which such payment became delinquent, or auctioned immediately prior to the beginning
of each additiond 3-month period if the period of ddinquency exceeds 3 months.

ARTICLE XIII - NOTICES
A. Any notice, request, demand, or other communication required or permitted to be given
under this Agreement shdl be deemed to have been duly given if in writing and ether delivered
persondly or by telegram or mailed by firs-class, registered, or certified mail, asfollows:

[SEE GENERAL NOTE - §]

If to the Non-Federa Sponsor:
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If to the Government:

B. A paty may change the address to which such communications are to be directed by giving
written notice to the other party in the manner provided in this Article.

C. Any notice, request, demand, or other communication made pursuant to this Article shall be
deemed to have been recelved by the addressee at the earlier of such time asit is actualy received or
seven caendar days after it is mailed.

ARTICLE XIV - CONFIDENTIALITY

To the extent permitted by the laws governing each party, the parties agree to maintain the
confidentidity of exchanged information when requested to do so by the providing party.

ARTICLE XV - FUTURE AGREEMENTS

This Agreement shall not be construed as obligating either party to seek funds for, or to
participate in, construction or implementation of the Project or a separable element thereof or as
relieving the Non-Federal Sponsor of any future obligation under the terms of any project
cooperation agreement.

[INCLUDE ARTICLE XVI ONLY IF THE STATEISLIMITED BY ITSCONSTITUTION
OR BY STATE STATUTESFROM COMMITTING FUTURE STATE LEGISLATIVE
APPROPRIATIONS AND THE NON-FEDERAL SPONSOR DERIVESITSFUNDS
DIRECTLY FROM THE STATE LEGISLATIVE APPROPRIATIONS]

ARTICLE XVI - OBLIGATIONS OF FUTURE APPROPRIATIONS

Nothing herein shal condtitute, nor be deemed to condtitute, an obligation of future
appropriations by the Legidature of the State of New Y ork.
IN WITNESS WHEREOF, the parties hereto have executed this Agreement, which shall

become effective upon the date it is Signed by the Didtrict Engineer.

DEPARTMENT OF THE ARMY [FULL NAME OF NON-FEDERAL
SPONSOR]
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BY:[SIGNATURE] BY:[SIGNATURE]

[TYPED NAME] [TYPED NAME]
[TITLE IN FULL] [TITLE IN FULL]
DATE: DATE:
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CERTIFICATE OF AUTHORITY

l, , do hereby certify that | am the principal legd officer of the[FULL NAME
OF NON-FEDERAL SPONSOR] that the[FULL NAME OF NON-FEDERAL SPONSORY] is
alegdly condituted public body with full authority and legd capability to perform the terms of the
Agreement between the Department of the Army and the[FULL NAME OF NON-FEDERAL
SPONSORY] in connection with the [FULL NAME OF “PROJECT” INCLUDING
LOCATION], and to pay damages in accordance with the terms of this Agreement, if necessary, in the
event of the fallure to perform, and that the persons who have executed this Agreement on behdf of the
[FULL NAME OF NON-FEDERAL SPONSOR] have acted within their statutory authority.

IN WITNESS WHEREOF, | have made and executed this certification this day of

[TYPED NAME]
[TITLE IN FULL]

[NOTE: THE PERSON SIGNING THE CERTIFICATE OF AUTHORITY CAN NOT BE
THE SIGNATORY TO THE AGREEMENT. THE PERSON SIGNING THE
CERTIFICATE OF AUTHORITY ISCERTIFYING THAT THE SIGNATORY TO THE
AGREEMENT HAS THE AUTHORITY TO OBLIGATE THE NON-FEDERAL
SPONSOR|]
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CERTIFICATION REGARDING LOBBYING
The undersigned certifies, to the best of his or her knowledge and belief that:

(1) No Federa appropriated funds have been paid or will be paid, by or on behdf of the
undersigned, to any person for influencing or atempting to influence an officer or employee of any
agency, aMember of Congress, an officer or employee of Congress, or an employee of a Member of
Congress in connection with the awarding of any Federd contract, the making of any Federd grant, the
making of any Federa loan, the entering into of any cooperative agreement, and the extension,
continuation, renewa, amendment, or modification of any Federa contract, grant, loan, or cooperative
agreement.

(2) If any funds other than Federd gppropriated funds have been paid or will be paid to any
person for influencing or atempting to influence an officer or employee of any agency, aMember of
Congress, an officer or employee of Congress, or an employee of a Member of Congress in connection
with this Federd contract, grant, loan, or cooperative agreement, the undersigned shal complete and
submit Standard Form-LLL, "Disclosure Form to Report Lobbying," in accordance with its ingtructions.

(3) Theunderdgned shdl require that the language of this certification be included in the award
documents for al subawards at dl tiers (including subcontracts, subgrants, and contracts under grants,
loans, and cooperative agreements) and that dl subrecipients shdl certify and disclose accordingly.

This certification isamaterid representation of fact upon which reliance was placed when this
transaction was made or entered into. Submission of this certification is a prerequisite for making or
entering into this transaction imposed by Section 1352, Title 31, U.S. Code. Any person who failsto
file the required certification shal be subject to acivil pendty of not less than $10,000 and not more
than $100,000 for each such failure.

[SIGNATURE OF AGREEMENT SIGNATORY]
[TYPED NAME]
[TITLEIN FULL]

DATE:
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