United States Department of the Interior

OFFICE OF THE SECRETARY
Washington, D.C, 0260

Octobar 18, 1993

Ho[orablu G. Edward Dickey
Actiing Assistant Sscratary (Civil works)
Dapartusnt of the Army
Washington, D.C. 20310
D Dy, Dick.yt
In accordance with the provisions of the mection 404 (g)
Manorandum of Agreamsnt (¥CA) batwesn the Department of the
Interior and ths Dapartment of the Arny, as revisad on Decembsr
21,/ 1992, I am requesting your review of tha 0.8, Army Corps of
aers, Sacramanto District Enginesr's dscision te issue a
section 404 permit for the project described in Public Notice No.
199200719, This parmit would authorizs thes applicant{ Sacranmente
Area Flood Control Agency (BAFCA), to discharge £1ill in wetlanda
to gonstruct, ralss, and widen cartain levaees for the purpoas of
fleed control. The proposed project will result in the direct
loag of approvimately 10 asres of watlands including vernal
pocls, riparian woodlands, perennial mersh, and seasonal
watlands, and tha indirsct loss of up £o 378 acres of s&daitional
watlands and approximataly 33,000 acres of agricultural lands
that provide high quality habitat for wildlife.

On Ssptember 10, 1593, tha District Engineer notified the U,S§,
Fish and wildlife Service (Sarvice) of his intant to proceed with
perniit issuance. After a thorough review of background
informatien on tke project, I have daternined that this case
warrants slevation in accordance with the criteria found in Pars
IV of the revised section 404 (¢) MOA (Elevation of Indivigual
Parmit Dacisions). That is, I have concluded that the proposed
project will have gubatantisl and unacceptabla adverse sffects on
aquatic rasources of naticnal importance. .

1 an ooncerned that the District Engineer's propesad peralt
dacieion will allow £L1ling of watlande within the Natomas Basin
and |lead to substantial adverse indirsct impacts on significant
waterfowl and ghorsbird pepulatisns through the inducenent of
davelopment activities in the Basin. The Dapartment of the
Intsrior, acting through the Service, is veated with the
autiority and obligaticn to protect, conmerva and anhance tha
Nation's fish and wildlifs TeRources. These matters fall within
our jurisdiction under the Fish and Wildlize Coordination Act,
ssction 404 (m) of the Clean Water Act, the Fish and Wildlife Act
of 1958, and tha Migratory Bird Treaty aAct as amaended +o
implenent international treaties regarding the consarvation of
miqqatory bird populaticns.
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I hava agoncluded that the gropo:ad projest will have a
subptantial and unacceptable adverse impact on watarfewl and :
sherabixd populations in the Central Valley, each of which I have
detarmined to constitute aquatic rasources of national
importanca. Bacause of the loss of over 3.5 wmillion acres of
natural wetlands in the Central Valley, waterfowl and shorsbirda
make significant use of agricultural areas, particularly rics
lands, Bixty percent of the ducks, geese and swans of the
Pacific Flyway, and millions ef shorebirds, utilize agricultural
lands and the remaining 280,000 acres of natural wetlands within
thes| Cantral Vallay.

~Numerous Fsderal and State laws have bean enacted, and

- international treaties ratified, to protact waterZawl and
shorebird populations and thair habitat within the United Statas.
The | North American Watarfowl xanngumtnt Plan is a joint U.8.-
Canada-Mexico agrsemant that provides a bluaprint for
intarnational cooperation to insreass watarfewl and shorebird
pophlationg in North America. Thesa various laws and programs
underscors the national and international importance assigned to
protection of migratory birds. The American Baasln, which
includes the Natomas Basin, has been identified by tha Servica as
the highast priority for wintsring waterfowl protaction in the
CGn?ral Vallay. o

Whila I recognize fully the Hesed to protsct the existing
reasidants of the Natomas Basin from floeding, I have serious
congerns about continued developmant within an arsa that will
ramain subject to pericdis flooding., Proposed devalopment plans
within the Natomas Basin would add over 170,000 peopla and over
$13 |billion in new buildings and their contents. Facilitating
urbanization over such & large flocdplain doss not appear to be
congistent with Executive Order 11988. However, should the Army
continua to find the proposed project in the public intarast, I
rocommend that a less environmantally damaging alternative be
adeptaed. lLess damaging alternatives include a compartment leves
around the lxisting development, or project censtruction with
incqrporation of nitigation for both direst and indirsct impacte
to jildlizc resources,

Untll October 1992, the proposad project was a component of the
Ameriican River Watershed Investigation (ARKI) conductad by the
Sacramento Distriet (District) to provida flood protecticn to
Sacramants and the Natomas Basin. ' Tha Environmental Impact
Statement for the ARWI identifisd a total of 379 acres of
vetlands and 33,000 acres of agricultural lands that would ba
lost within tha Natomas Basin from direct and indirect impacts of
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the proposed Natomas component of the ARWI. The District
conductad an extensive analysia of these impacts and concluded
that implementation of ths Natomas portion of tha Fadaral ARWI
projeact "would allow growth to cocour in arsaas of the floodplain
whare high bass flood alevations would ctharwise make urban
davalopmant infeasiblas,"

Howevaer, in the Dacigion Document for the proposed parait
decision, the District statas that, "{t)lo conduct an evaluatien
for| tha secondary and indirsct effeacta...would call for an '
evaluation of activities that are toe speculative and remota in
nature to be reascnably foreseeable at this tima." It is tha
- Department's nginion at: 1) the District has been inccnsistent
in the evaluation of indirsct, growth induced impacts related to
the| Natonag Arsa PFlood control Improvemsnt Project; 2) the
indirect impacts of tha project are reasonably foresseeabls; and
1) appropriate and practicable mitigatien should ba reguired for
the project's indirect impacts on wildlife resources.

Finally, I believe that tha significant =dvarse indiraect, growth
induced impacts associatad with this project have not bewn ~
adequately addressed within the District's Envirormentsl
Asasssnsnt. I racommend that tha District provide a more

e shensive anvironmental documant addressing the indirsct,
g:gﬁih-inducnd inpacts o2 the proposad project,

If, (fellowing careful evaluation of tha proposad project's
indiract impacts, the District finds the proposal to he tha least
anvironmentally damaging practicable alternative that fulrills
tha |project purposs, any permit imsued should include thae
following as a special condition;

A comprehensive basin=wide flcodplain managament plan
shall ba developed by the Corps, Service, BAFCA, local
govarnmental agsncies, and other antities as
appropriate. This ilan nust ensurs adequata mitigation
(*hrough impact avoidance, ninim{gation, and
compansation) for wildlife losses asscciated with
indirect project impacts. These mitiiation reasures
shall be cemparabls to measures identified by the
Sarvica for the Amarican River Watarshed Inveatigation.
Tha plan must be approved by the Corps, in consultation
with the Fish and Wildlire Servics, prior to
commancament of any work authorized by the permit.

The parmittse's currsnt mitigatien and menitoring plan should
almo ba modified and implemantad in acaoordance with
reconmendations previously provided by the Fish and Wildlife
Bervice to ensure that the direct impacts of the proposed project
ars adsguatsly mitigated,

-
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Enclosed is additionmal information addressing these and other
issues relating to the Toposed permit decimion., Fleass d¢ not
hesitata to contact me if you have any quaestions,

8incersly,

. éuorqa T, :iampton, Jr. ‘ ‘ !

Asglatant Secrstary for righ
and Wildlife and Parks

DY

Incloaure

:




DEPARTMENT QF THE ARMY
OFFICE OF THE ASSISTANT SECRETARY
CIVIL WORKS
108 ARMY PENTAGON
WASHINGTON DC 20310-0108

REPLY TO
ATTENTION OF

Honorable George T. Frampton, Jr.
Assistant Secretary for

Fish and Wildlife and Parks
Department of the Interior
Washington, D. C. 20240

Dear Mr. Frampton:

This is in response to your letter of October 18, 1993, in which you
requested higher level review of issues related to a Department of the Army
permit being considered by the Army Corps of Engineers Sacramento
District. The permit, which is associated with the Natomas Area Flood
Control Improvement Project, would authorize the discharge of dredged or
fill material into approximately 21 acres of wetlands to facilitate the raising
of existing levees and other flood control improvement features. The
purpose of the project is to provide 200-year flood protection to
approximately 35,000 residents.

Your request for elevation was made pursuant to Part IV of the 1992
Section 404(q) Memorandum of Agreement (MOA) between the Department
of the Army and the Department of the Interior (DOI). The primary
concern raised was not the impacts associated with the direct loss of
21 acres of wetlands, but the potential loss of an additional 379 acres of
wetlands and approximately 33,000 acres of agricultural uplands in the
currently undeveloped portion of the Natomas floodplain.

Part IV of the MOA establishes procedures for elevation of specific
permit cases. To satisfy the explicit requirements for elevation, the permit
case must pass two tests: 1) the proposed project would occur in aquatic
resources of national importance (ARNIs); and 2) the project would result
in substantial and unacceptable impacts to ARNIs.

We have carefully reviewed the concerns raised in your letter and the
Sacramento District’s decision documents and draft permit for this case.
Our review included a meeting with DOI and Fish and Wildlife Service
(FWS) staff. Based on our evaluation, we have concluded that some of the
wetlands either directly or indirectly impacted by the flood control project
may qualify as ARNIs. We could not, however, conclude that the proposed




project will result in substantial and unacceptable impacts to ARNIs. This
is based on our belief that the District’s mitigation plan is adequate to offset
the direct loss of 21 acres of wetlands and that impacts to the additional
379 acres of wetlands will be addressed through the permit process as
specific development projects are proposed. Further, we do not concur
that "waterfowl and shorebird populations" per se constitute an ARNI. In
the instant case, the avian species are primarily utilizing agricultural uplands
and not waters of the United States.

While additional review pursuant to the MOA is not required, we
share your concerns that the District restricted its evaluation of indirect
impacts associated with induced development resulting from the additional
flood protection afforded by the permitted project. We agree that in this
particular case indirect impacts are reasonably foreseeable and that the
Corps has sufficient control and responsibility to warrant a more thorough
evaluation of such impacts. Although a Department of the Army permit is
not sufficient to trigger development in the Natomas floodplain, it is a
necessary requirement. We know of no practicable development alterna-
tives for the Natomas floodplain which would not require a Corps permit
to achieve the necessary level of flood protection. Specifically, we believe
that the facts in this case demonstrate clearly that the environmental
consequences of the induced development are products of the Corps permit
action (i.e, authorizing a flood control project that allows additional
development to occur).

In light of our concerns, pursuant to my authority under 33 CFR
325.8, 1 will direct the District to consider fully the indirect impacts
discussed above. This will be accomplished through the development of a
habitat mitigation plan that addresses impacts to fish and wildlife habitat and
wetlands in the area protected by the permitted flood control project. The
plan will be developed by the permittee in coordination with the Corps, the
FWS, the Environmental Protection Agency and State and local agencies
with jurisdiction over the area. The Corps will have approval authority
over the final plan. While the District will be allowed to proceed with the
issuance of the permit, the permittee will be required to provide assurances
that the undeveloped area is properly protected from development pending
completion of the habitat mitigation plan. Prior to issuance of the permit,




however, the District will be required to modify its decision document to
reflect the required consideration of indirect impacts and discuss how such
impacts were addressed.

The DOT’s interest and efforts in raising this case to our attention are
appreciated. Our approach to resolving this case will allow a needed flood
protection project to be completed in a timely manner and, as requested in
your letter, facilitate a substantive evaluation of potential impacts in the
undeveloped area. Should you have any questions or comments concerning
this elevation, or the program in general, do not hesitate to contact me, or
Mr. Michael Davis, Assistant for Regulatory Affairs, at (703) 695-1376.

Sincerely,

LR

G. Edward Dickey
Acting Assistant Secretary of the Army
(Civil Works)




DEPARTMENT OF THE ARMY

U.S. Army Corps of Engineers
WASHINGTON, D.C. 20314-1000

REPLY TO
ATTENTION OF:

CECW-OR 27 JAN 19%4

MEMORANDUM THRU COMMANDER, SOUTH PACIFIC DIVISION
FOR COMMANDER, SACRAMENTO DISTRICT

SUBJECT: Section 404(q) Permit Evaluation Request,
Natomas Area Flood Control Improvement Project

1. On 15 November 1993, the Acting Assistant Secretary of the
Army (Civil Works) (AASA(CW)) responded (enclosure 1) to the
request by the Department of the Interior (DOI) for elevation of
the U.S. Army Corps of Engineers Sacramento District's proposed
decision to issue a permit pursuant to Section 404 of the Clean
Water Act for the Sacramento Area Flood Control Improvement
project. The project involves the filling of 21 acres of
wetlands for the construction of the flood control project.

2. The AASA(CW) letter advised the DOI that the request for
elevation under Part IV did not meet the test established in the
Memorandum of Agreement. The AASA(CW) determined that the
project would not result in substantial and unacceptable impacts
to aquatic resources of national importance. Further, the

AASA (CW) notified the DOI that they did not concur that
"waterfowl and shorebird populations" per se constituted an
aquatic resources of national importance.

3. The AASA(CW) did agree with the DOI that the indirect impacts
(i.e., development in 379 acres of wetlands and 33,000 acres of
agricultural uplands located within the proposed levees) required
a more thorough analysis. The District is directed to reevaluate
the indirect impacts associated with potential development
facilitated by the flood control project. The District should
make appropriate modifications to their environmental assessment
to identify and adequately address these impacts prior to
reaching a final permit decision. Should the District find that
a permit can be granted, the permit condition included in the

10 January 1994 memorandum (enclosure 2) from the AASA(CW) should
be incorporated into the permit document.




CECW-OR
SUBJECT: Section 404 (q) Permit Evaluation Request,
Natomas Area Flood Control Improvement Project

4. If you have any comments or questions, please contact
Mr. Victor Cole at (202) 272-0201.

2 Encls STANLEY/ G. GENEGA
Major General, USA
Director of Civil Works




