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Executive Summary

Key Background

The Environmental Protection Agency (EPA) and the U.S. Department of the Army
(Army) (hereinafter collectively referred to as “the agencies”) have prepared a final rule revising
the definition of the regulatory term “waters of the United States.” This term identifies waters
which are, and are not, subject to the Clean Water Act (CWA). The agencies have worked to
develop this rule in light of the Act, science, Supreme Court decisions, public comments, and the
agencies’ experience and technical expertise.

The final rule includes eight categories of jurisdictional waters, maintains existing
exemptions for certain categories of activities and waters, and adds additional exclusions for
categories of waters that are never covered under the Act. The final rule does not establish
regulatory requirements and, therefore, does not impose direct costs on any entity. Instead, it is a
definitional rule that clarifies the scope of “waters of the United States.”

The agencies prepared this illustrative economic analysis to show how the scope of this
new regulation compares to the historic practices under the existing regulation and to the
agencies’ recent field practices in making jurisdictional determinations after the Supreme Court
decisions of 2001 and 2006. The latter serves as our baseline for calculating how this rule may
affect the costs and benefits of specific CWA programs. This required a number of
extrapolations from past regulatory analyses to reflect the potential change in scope of the each
CWA regulatory program. This summary describes the overall approach and presents the key
results from the economic analysis.

Key Elements of the Analysis
Baseline for Comparison

This final rule updates and clarifies regulations that were promulgated in 1986. Since
that time, the agencies have had several decades of experience implementing the regulations and
making jurisdictional determinations. That experience can be thought of as comprising two
distinct time periods. The first, from 1986 to around the year 2000, represents the historic
practice of implementing the regulations. The second, from approximately 2008 to the present,
represents the recent practice of implementing the regulations and is based on the 2008 EPA and
Army jurisdiction guidance. These two time periods differ because of key Supreme Court cases
in 2001 and 2006 that unsettled prior clarity regarding the allowable extent of jurisdiction in the
CWA. Due to this uncertainty, recent practice in implementing the act has at times been overly
cautious, even though the regulations have not changed.



This change in practice creates two distinct baselines from which one could analyze the
impacts of the final Clean Water Rule. Compared to a baseline of existing regulations and
historic practice, this rule results in a decrease in CWA jurisdiction because the scope of
regulatory jurisdiction in this rule is narrower than that under the existing regulations. However,
compared to recent practice, this rule is projected to result in a slight increase in CWA
jurisdiction by providing clarity about which waters are covered by the Clean Water Act and
resolving the uncertainty caused by the key Supreme Court cases that had led to caution in
asserting jurisdiction.

Both baselines are reasonable starting points to analyze the impacts of the rule. The
analysis compared to historic practice is conceptually straightforward because the narrowed
jurisdictional scope results in negative or zero impact. Unfortunately, detailed data regarding
individual jurisdictional determinations from before the year 2000 are not available, and
therefore the agencies were unable to develop quantitative estimates of the impact of the rule
relative to historic practice. However, because jurisdiction under the CWR will be less inclusive
than under historic practice, it is helpful to underscore that costs and benefits will be no greater
than they would have been under historic practice. To estimate impacts compared to recent
practice, the agencies used data from the U.S. Army Corps of Engineers (Corps) regarding recent
jurisdictional determinations both for the proposal and the final rule. The remainder of this
document outlines the methods and assumptions that went into developing the resulting
quantitative estimates of the costs and benefits of CWA programs relative to the recent practice
baseline.

It should be noted that the quantified estimates of indirect costs and benefits relative to
recent practice have a number of important limitations and caveats, and are presented here as
illustrative examples of the potential impacts on various CWA programs.

With the limited amount of data and modeling capability, there remains uncertainty
surrounding our estimates. Following OMB circular A-4, the agencies decided to undertake
scenario analysis that describes how determinations might be affected.? In one scenario, the
agencies combined a series of “high end” assumptions, including that twice as many
jurisdictional determinations will be made for “other waters” as indicated in recent Corps data.

In a second scenario, we assume the number of “other waters” determinations will be the same as
indicated in the recent Corps data — “low end” scenario. Finally, in a third scenario, we followed
an approach similar to that used in the economic analysis accompanying the proposal. Compared
to the recent practice baseline, the analysis suggests the new rule will result in an increase in the
number of positive jurisdictional determinations and an associated increase in both costs and
benefits that derive from the subsequent implementation of CWA programs. However, a more

! Circular A-4 provides that: “In some cases the level of scientific uncertainty may be so large that the [agency] can
only present discrete alternative scenarios without assessing the relative likelihood of each scenario quantitatively.”
Office of Mgmt. & Budget, Exec. Office of the President, Circular A-4, Regulatory Analysis (2003), available at
http://www.whitehouse.gov/sites/default/files/omb/assets/omb/circulars/a004/a-4.pdf.
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definitive assessment would only be possible if additional data across a wide range of programs
becomes available. The assumptions that were made are discussed in this report.

Evaluation of Jurisdictional Determinations

To estimate how the costs and benefits of CWA programs may change as a result of a
change in the number of positive jurisdictional determinations? under this rule, the EPA reviewed
a sample of negative jurisdictional determinations (JDs)3 (i.e., determinations of no jurisdiction)
completed by the Corps in fiscal years 2013 and 2014 to assess how the JD would change if the
final rule had been in place.* The EPA looked at a random sample of 188 jurisdictional
determination files, which represents 782 individual waters in 32 states. It is important to
emphasize that the economic analysis focuses exclusively on the costs and benefits from CWA
programs that would result from the associated change in negative JDs, rather than an analysis of
how the scope of jurisdiction changes - nationwide data do not exist on the extent of all waters
covered by the CWA. The agencies generally only make jurisdictional determinations on a case-
specific basis at the request of landowners.

The agencies updated the economic analysis of the proposed rule, which relied upon data
from FYQ9 and FY10, by reviewing more recent data from FY13 and FY14. This not only
ensures that the most current data are used, but also responds to concerns raised in public
comments that the FY09 and FY 10 dataset used in the economic analysis for the proposed rule
represented a period of decreased economic activity. JDs covering three categories of waters
were reviewed — streams, wetlands, and other waters.

The agencies relied on certain conservative assumptions in their economic analysis that
have the effect of consistently increasing the number of positive JDs that results from the new
rule as analyzed against a baseline of recent practice. Key assumptions and JD estimates include
the following:

e For purposes of this analysis, the agencies assume that all waters in the stream and
wetlands categories of the Corps JD data would be determined to be jurisdictional under
the new rule, notwithstanding the limits on jurisdiction in the new rule.

2 A “positive jurisdictional determination” is a decision to assert CWA jurisdiction over a particular water. The
alternative is a “negative jurisdictional determination” which is a decision not to assert CWA jurisdiction over a
particular water. It is important to note that the purpose of the economic analysis is not to estimate the change in the
numbers of waters subject to jurisdiction.

3 A “positive jurisdictional determination” is a decision to assert CWA jurisdiction over a particular water. The
alternative is a “negative jurisdictional determination” which is a decision not to assert CWA jurisdiction over a
particular water. It is important to note that the purpose of the economic analysis is not to estimate the change in the
numbers of waters subject to jurisdiction.

4 The information available in the Corps ORM2 database does not allow the agencies to evaluate the percent of
waters currently found to be jurisdictional that will not be under the final rule.
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e The agencies estimate that 17.1 percent of negative jurisdictional determinations for
“other waters” will become positive under the new rule because they meet the definition
of “adjacent.” Prior to the new rule, non-wetland adjacent waters were subject to a case-
specific analysis because the definition of “adjacent” applied only to wetlands, not all
waters.

e The agencies estimate that a total of 15.7 percent of the “other waters” JD category will
change from negative to positive under the (a)(7) provision of the new rule.

e The agencies estimate that 1.7 percent of the “other waters” JD category will change
from negative to positive under the (a)(8) provision of the new rule.

e Combining the information reported in the three bullets above, the agencies estimate that
34.5 percent of “other waters” overall will change from a negative to a positive JD under
the provisions of the new rule.

e For the “high end” estimate, before estimating the overall change from negative to
positive JDs, the agencies doubled the number of JDs in the “other waters” category,
raising their representation in the total JD data from 6 percent to 11 percent to account for
instances where landowners might not currently seek a jurisdictional determination and
therefore are not represented in the data system.

e For the “low end” estimate, the agencies assume, as indicated by the Corps data, that the
number of JDs in the “other waters” category is 6 percent of the total number of JDs

Combining these assumptions and the estimates derived for all of the categories of JDs in the
FY13 and FY14 data produces an estimated increase of between 2.84 and 4.65 percent in
positive jurisdictional determinations annually compared to recent field practice. Note that both
of these scenarios contain conservative assumptions made necessary by the lack of data and
modeling capability.

The Potential Benefits and Costs to Clean Water Act Programs

This rule does not result in any direct costs or benefits under the historic practice or
recent practice baselines. A finding of jurisdiction regarding a particular water does not incur
any direct costs. The consequence of a positive jurisdictional determination is simply that Clean
Water Act provisions apply to that water — in particular, a permit would be required for a
pollutant discharge that would pollute, degrade, or destroy the water. No costs would apply if no
discharge or dredge/fill activity occurs. Costs would be incurred only indirectly: for example, by
triggering CWA provisions by discharging pollutants into the waterway. A positive
jurisdictional determination that a water is subject to the CWA is not equivalent to a new permit.

However, absent data to correlate positive jurisdiction to a new permit under Sections
402 or 404 for example, for purposes of estimating how the costs and benefits of CWA programs
may change with an increase in the number of positive JDs, our analysis employs the
conservative assumption that the final rule could affect entities regulated under the CWA
programs in direct proportion to this percentage change in positive jurisdictional determinations.
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To estimate how costs and benefits of CWA programs change under these scenarios, the
agencies uniformly applied the percent increment in jurisdiction to the total costs and benefits for
the Sections 311, 401, 402 (stormwater, pesticide general permit, Confined Animal Feeding
Operation permits) and 404 programs to account for an estimated increase in permitting and
activities that would result. Note that this is a very conservative assumption. There is no reason
to believe, for example, that Confined Animal Feeding Operations would expand by this
percentage — at least without similar contractions (and costs and benefit reductions) elsewhere in
the economy. Also, the agencies relied on existing annual administrative and compliance cost
information, and updated cost figures to 2014 dollars.

This analysis generally uses conservative assumptions about the impact a change in the
scope of jurisdiction would have on various CWA programs. For example, when a water is
found jurisdictional under the CWA, a permit is required for a pollutant discharge that would
pollute, degrade, or destroy the water. However, after it is known that a particular water is
jurisdictional, the actor that requested the determination may decide not to pollute, degrade, or
destroy the water. In that case, no permit is required and no permitting costs are incurred. This
analysis assumes, however, that all positive jurisdictional determinations are followed by the
permit application process and permit requirements and accordingly incur related costs.

The agencies expect that some waters previously found to be jurisdictional under recent
practice would occasionally be found non-jurisdictional under this rule. However, using the
available data it is not possible to determine how frequently this would occur. To the extent that
any previously jurisdictional waters are found non-jurisdictional under this rule, both costs and
benefits would be overestimated in this analysis.

A significant focus of the benefits analysis is on an anticipated increase in CWA 404
permits that would result in ecological benefits from those permitted losses being offset through
compensatory mitigation. The agencies estimate the potential benefits from CWA 404
compensatory mitigation based upon a benefits transfer analysis using studies measuring
willingness to pay for preservation of wetlands similar to the type likely to be protected by this
rule. For this final rule economic analysis, the agencies made improvements by refining the
approach to calculating benefits from Section 404 compensatory mitigation and differentiating
between emergent and forested wetlands.

An important aspect of the Clean Water Rule is the increased clarity and certainty it
brings to the process of making jurisdictional determinations under the CWA. Since 2008,
approximately 100,000 case-specific jurisdictional determinations have been made — a time- and
resource-intensive process. The final rule is designed to reduce the need for case-specific
determinations, both by clarifying categories of waters that are jurisdictional or not jurisdictional
by rule and by simplifying the process for the remaining determinations. This aspect of the final
rule reduces burden and brings additional certainty to the process, but the associated benefits
could not be quantified in this analysis.
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Key Findings

Figure ES-1 presents a summary of how the estimated CWA program costs and benefits change
under the “low end” scenario, and Figures ES-2 presents the summary of costs and benefits
under the “high end” scenario. The benefit estimates presented in Figure ES-1 are calculated
based on a 3 percent discount rate, as the agencies feel this is the appropriate rate in this context.
Benefit estimates calculated at both 3 and 7 percent discount rates are reported in the remainder
of the document. There are several costs and benefits that the agencies were unable to monetize,
including permitting time and project redesign costs under Section 404, as well as the benefits of
Section 404 stream mitigation, benefits of the Section 402 pesticide general permit, and benefits
of the Section 401 certification program.

Key Conclusions

Compared to the current regulations and historic practice of making jurisdictional
determinations, the scope of jurisdictional waters will decrease, as would the costs and
benefits of CWA programs

Compared to a baseline of recent practice, the agencies assessed two scenarios. Those
scenarios result in an estimated annual increase of between 2.84 and 4.65 percent in
positive jurisdictional determinations.

The agencies’ analysis indicates that for both scenarios, the change in benefits of CWA
programs exceed the costs by a ratio of greater than 1:1.

The “other waters” category represents the greatest potential for changes in jurisdictional
determinations.

Estimated impacts on CWA programs may be over-estimated because each newly
jurisdictional water will not be affected by all CWA programs simultaneously, and a
particular activity affecting a water may be exempt from permitting under the Clean
Water Act. It is also unlikely that new CAFOs and stormwater-relevant construction
would be built on newly jurisdictional waters without decreases in construction or CAFO
activities elsewhere.



Figure ES-1. Estimated Annual Indirect Costs and Benefits, Using Original Number of

ORM2 Other Waters Records.

Annual Costs
(FY14$ millions) -

Annual Costs
(FY14$ millions) -

Low High
CWA 402 CAFO Administration $0.2 $0.2
CWA 402 CAFO Implementation $6.1 $6.1
CWA 402 Stormwater Administration $0.3 $0.3
CWA 402 Stormwater Implementation $29.2 $36.4
CWA 404 Permit Application $28.7 $49.1
CWA 404 Mitigation — Wetlands $54.4 $152.3
SUBTOTAL $118.8 $244.3
CWA 311 Compliance $12.7 $12.7
CWA 401 Administration $0.8 $0.8
CWA 402 Pesticide General Permit Implementation $3.3 $3.6
CWA 404 Mitigation — Streams $22.8 $45.2
TOTAL $158.4 $306.6

* Calculations reflect rounding.

Annual Benefits
(FY14$ millions) -

Annual Benefits
(FY14$ millions) -

Low High
CWA 402 CAFO Administration & Implementation $3.8 $6.6
CWA 402 Stormwater Administration & $29.0 $36.8
Implementation ' '
CWA 404 Permit Application & Mitigation —
Wetlands $306.1 $306.1
SUBTOTAL $338.9 $349.5

CWA 311 Compliance

not quantified

not quantified

CWA 401 Administration

not quantified

not quantified

CWA 402 Pesticide General Permit Implementation

not quantified

not quantified

CWA 404 Mitigation — Streams

not quantified

not quantified

TOTAL

$338.9

$349.5

* Calculations reflect rounding.




Figure ES- 2. Estimated Annual Indirect Costs and Benefits, Using Double the Number of

ORM2 Other Waters Records.

Annual Costs
(FY14$ millions) -

Annual Costs
(FY14$ millions) -

Low High
CWA 402 CAFO Administration $0.3 $0.3
CWA 402 CAFO Implementation $9.9 $9.9
CWA 402 Stormwater Administration $0.5 $0.5
CWA 402 Stormwater Implementation $47.8 $59.6
CWA 404 Permit Application $47.0 $80.3
CWA 404 Mitigation — Wetlands $89.0 $249.4
SUBTOTAL $194.6 $399.9
CWA 311 Compliance $12.7 $12.7
CWA 401 Administration $1.3 $1.3
CWA 402 Pesticide General Permit Implementation $5.4 $5.9
CWA 404 Mitigation — Streams $22.8 $45.2
TOTAL $236.7 $465.0

* Calculations reflect rounding.

Annual Benefits
(FY14$ millions) -
Low

Annual Benefits
(FY14$ millions) -
High

CWA 402 CAFO Administration & Implementation $6.2 $10.8
CWA 402 St.ormwater Administration & $475 $60.2
Implementation

CWA 404 Permit Application & Mitigation — $501.2 $501.2
Wetlands

SUBTOTAL $554.9 $572.3

CWA 311 Compliance

not quantified

not quantified

CWA 401 Administration

not quantified

not quantified

CWA 402 Pesticide General Permit Implementation

not quantified

not quantified

CWA 404 Mitigation — Streams

not quantified

not quantified

TOTAL

$554.9

$572.3

* Calculations reflect rounding.
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Section 1: Introduction and Overview of the Clean Water
Rule

The agencies conducted this illustrative economic analysis to show how the scope of the
Final Clean Water Rule: Definition of “Waters of the United States” (hereafter referred to as the
rule) compares to the historic practices under the existing regulation and to the agencies’ recent
field practices in making jurisdictional determinations. The latter serves as our baseline for
calculating how this rule may affect the costs and benefits of specific CWA programs. This rule,
revising the definition of “waters of the U.S.,” by itself imposes no direct costs. The potential
changes to costs and benefits from CWA programs as a result of the changes made by this rule
are considered indirect, because the rule is a definitional change to a term that is used in the
implementation of CWA programs (i.e., sections 303, 305, 311, 401, 402, and 404). Entities
currently are, and will continue to be, subject to the provisions of these programs. Each of these
programs may subsequently impose direct or indirect costs as a result of implementation of their
specific provisions. While all of the costs and benefits associated with this rule are indirect, for
readability throughout the rest of this document these indirect costs and indirect benefits are
identified simply as costs and benefits.

Members of Congress, developers, farmers, state and local governments, energy
companies, and many others requested new regulations to make the process of identifying waters
protected under the CWA clearer, simpler, and faster. In this final rule, the agencies are
responding to those requests from across the country to make the process of identifying waters
protected under the CWA easier to understand, more predictable, and more consistent with the
law and peer-reviewed science.

On April 21, 2014, the agencies published a proposed rule to reduce uncertainty about the
scope of “waters of the United States” covered by Clean Water Act programs, that arose from
interpretation of Supreme Court decisions in 2001 and 2006, and the subsequent guidance issued
by the agencies in 2008. During the public comment period, which ran until November 14,
2014, over one million comments were received. Stakeholder input received during public
outreach events in combination with the written comments received during the public comment
period have reshaped each of the definitions included in the final rule, ultimately with the goal of
providing increased clarity for regulators, stakeholders, and the regulated public to assist them in
identifying waters as “waters of the United States.” The rule reflects the judgment of the
agencies when balancing the science, the statute, the Supreme Court opinions, the agencies’
expertise, and the regulatory goals of providing clarity to the public while protecting the
environment and public health.

The agencies made the following key changes from the proposed rule:



e Tributaries — The final rule removes wetlands and other waters lacking bed/bank and
ordinary high water mark from definition — moves to adjacency;

e Adjacent waters — The final rule revises the definition for “neighboring” by establishing
distance limits;

e The final rule eliminates the “other waters” category by clarifying jurisdiction over
isolated waters, but not asserting jurisdiction by rule. It also identifies 5 specific
subregions which are assumed to be similarly situated for purposes of conducting a case-
specific significant nexus analysis;

e The final rule allows for case-specific analysis for all waters within 4,000 feet of an
ordinary high water mark or high tide line of a covered tributary, impoundment,
traditional navigable water, interstate water, or territorial sea and all waters within the
100-year floodplain of a traditional navigable water, interstate water, or territorial sea,
whichever is broader;

e The final rule refines proposed exclusions and adds features that were not previously
excluded (e.g., water distributary systems);

e The final rule redefines excluded ditches.

In preparing this document (the Economic Analysis or EA), the agencies updated and
revised the analyses completed for the proposal. The following sections describe Clean Water
Act regulatory programs that will be affected by this rule, the approach used by the agencies to
estimate a potential change in jurisdictional determinations based on the final rule, potential
changes to costs and benefits of several CWA programs affected by the final rule, and updates
and enhancements to the analyses for the final EA.



Section 2: Clean Water Act Regulatory Programs

The goal of the Clean Water Act (CWA) is to restore and maintain the chemical, physical, and
biological integrity of the nation’s waters. To achieve that goal, the CWA establishes a number
of regulatory and non-regulatory programs that are designed to control pollution at its source and
improve water quality. As a pollution prevention statute, the CWA extends beyond waters that
are navigable in fact to include the headwater streams, lakes, and wetlands and other waters that
contribute significantly to protect the integrity of navigable waters. The scope of waters that are
specifically covered by CWA programs is all waters meeting the definition of “waters of the
United States.” Any water that does not meet the definition of “waters of the U.S.” is not subject
to the CWA. This rule does not change the agencies’ longstanding practices or regulations
governing the implementation of this rule.

Figure 1 depicts the various CWA programs that are affected by the definition of “waters
of the U.S.,” along with the government entities that may be responsible for administering the
programs. Among its many provisions, the CWA calls for states and tribes to set standards for
meeting water quality goals and developing plans to restore polluted waters (section 303);
establishes oil spill prevention and clean-up programs (section 311); establishes state and tribal
roles in certifying that federal permits will not violate water quality standards and other CWA
requirements, as well as relevant state or tribal laws (section 401); requires permits for pollutant
discharges (section 402); requires permits for the placement of dredged or fill material, (section
404); and allows the federal government, states, tribes, and communities to enforce the law.

The potential effects of this rule on each of these programs is discussed in greater detail
in the sections that follow.



Figure 1 - Affected Clean Water Act Programs

Navigable Waters: Waters of the United States,

Including Territorial Seas

* Water Quality * Oil Spill * State Certification * Pollutant *Dredge and Fill
Standards and Programs e Involved in Discharge Permits
TMDLS *Involved in implementation: Permits e Involved in

¢ Involved in implementation: o States e Involved in implementation:
implementation: «USEPA o Tt implementation: o States
* States e DHS « USEPA o States oI hilhes
* Tribes «DOI * Tribes «USACE
*USEPA «DOT *USEPA «USEPA

As shown in Figure 1, states and tribes have a significant role in administering many
CWA programs. This economic analysis does not account for the possibility that some states, as
a matter of state law, may be considering a broader set of waters to be subject to a state’s
implementation of certain CWA programs. Although the extent of a state’s CWA jurisdiction
may not be smaller than the definition of waters of the U.S., states and tribes may elect to
implement their water quality protection programs more broadly, according to a definition of
“waters of the state” or “waters of the tribe.” Where individual states have elected to regulate
waters more broadly, the estimated costs and benefits of this rule would be smaller than
presented here (because states may already be asserting jurisdiction over waters for which this
analysis presumed jurisdiction was not generally asserted in practice).

The particulars of individual state laws and regulations vary greatly. A 2013
Environmental Law Institute report estimated that approximately two-thirds of all states place
some legal constraint on the authority of state and local government officials to adopt aquatic
resource protections beyond the CWA definition of “waters of the U.S.” These may be
straightforward stringency limitations, property-based limitations, or combinations of the two.
The provisions may be partial limitations, affecting only some applications. The ELI report
estimates that approximately half the states have some provisions that extend protections beyond
“waters of the U.S.” Some of these provisions pre-date new stringency limitations and may not
be retroactive.’

5> Environmental Law Institute. 2013. State Constraints: State-Imposed Limitation on the Authority of Agencies to
Regulate Waters Beyond the Scope of the Federal Clean Water Act. Environmental Law Institute, Washington, DC.
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Section 3: Approach for the Economic Analysis

For this economic analysis, there are two potential baselines. The first potential baseline
is the existing EPA and Corps regulations the final rule replaces and the historic practice of
implementing those regulations. The final rule reduces the scope of waters historically protected
under the CWA. Following the Supreme Court decisions in SWANCC (2001) and Rapanos
(2006), the agencies no longer asserted CWA jurisdiction over isolated waters. Because the final
rule is narrower in jurisdictional scope than the existing regulations, there would be negative
costs and benefits in comparison to this baseline. Unfortunately, detailed data regarding
individual historic jurisdictional determinations are not available, and therefore the agencies
were unable to develop quantitative estimates of the impact of the rule relative to historic
practice. However, there is a second possible baseline based on recent field practice following
the 2008 Guidance (see EPA and Army guidance Clean Water Act Jurisdiction Following the
U.S. Supreme Court’s Decision in Rapanos v. United States & Carabell v. United States, issued
December 2, 2008). To estimate impacts compared to recent practice, the agencies used data
from the Corps regarding recent jurisdictional determinations. The remainder of this document
outlines the methods and assumptions that went into developing the resulting quantitative
estimates of the costs and benefits of CWA programs relative to the recent practice baseline.
The agencies analyzed against this second baseline for purposes of providing illustrative
estimates of the impact a change in jurisdictional determinations may have on the costs and
benefits of CWA programs.

To estimate potential costs and benefits to CWA programs, the economic analysis utilizes
available program data and documentation to estimate the extent to which assertion of
jurisdiction might change under the final rule. The proposed rule analysis, which also estimated
potential costs and benefits relative to recent field practice, utilized CWA Section 404
jurisdictional determination and permit data from fiscal years 2009-2010, which reflects Corps
implementation following issuance of program guidance in 2008 by the EPA and the Corps (post
SWANCC and Rapanos). The analysis for the final rule has been updated using data from 188
jurisdictional determination files from fiscal years 2013-2014. This change provided the
agencies with more recent data and responded to public comments expressing concern that the
fiscal year 2009-2010 data represented a period of economic downturn when fewer landowners
would likely seek a jurisdictional determination for a permitted project. The available data only
can inform the agencies how many currently negative determinations may become positive based
on the final rule. The agencies note that there will be some waters that will no longer meet the
definition of “waters of the U.S.” and therefore, this analysis may over-estimate the increase in
positive determinations.

Using the jurisdictional determination data from fiscal years 2013 and 2014, an estimate
of how assertion of jurisdiction may increase as a result of this rule is applied to cost and benefit
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information for affected CWA programs. Additional updates to the economic analysis include
updated assumptions about the amount of compensatory mitigation occurring under CWA 404
general permits; a refined approach to calculating benefits from Section 404 compensatory
mitigation, differentiating between emergent and forested wetlands; and updated Section 404
wetland mitigation costs. The agencies’ analysis indicates that estimated incremental benefits to
these programs exceed incremental costs.

Uncertainties and Limitations

The economic analysis is necessarily based on available information and the resulting
cost and benefit estimates correspondingly reflect available information. In estimating costs and
benefits from CWA programs under Section 311 and 401, regulator experience necessarily plays
an important role, given a lack of complete information. The approach to estimating costs and
benefits for each of these programs is presented in Sections 6 and 7, respectively. Additionally,
costs and benefits estimated from potential increases in permitting in the CWA Section 402
program, presented in Section 8, utilize data from economic analyses from the Section 402 final
rule or the final permit that established the program. As a result, cost and benefit figures
presented here are subject to the same limitations as those underlying analyses. Estimates of
costs and benefits from Section 404 of the CWA are presented in Section 9. Since completion of
the economic analysis at proposal the Corps of Engineers undertook significant efforts to
complete quality assurance on 404 program data. This resulted in improvements in data
availability and data quality, which in some instances revised previously-reported values. The
estimate of benefits for newly-mitigated wetland impacts utilizes benefits transfer from stated
preference willingness-to-pay (WTP) studies. Literature on WTP for wetlands similar to those
likely to be protected by this rule is very limited, and was predominately published in the 1990s.
Since that time, significant changes have been made in standard practices for this type of study,
and thus the results presented here must be viewed accordingly.

Recognizing these considerations, this analysis utilizes the best available information to
assess the effects of the final rule on a variety of CWA programs and provide quantitative
estimates for many potential impacts. The agencies took care throughout this document to
describe the strengths and limitations of this analysis and encourage readers to treat the results
with an appreciation of their limitations.



Section 4: Estimated Changes in Positive Jurisdictional
Determinations

To evaluate the extent to which assertion of CWA jurisdiction by the agencies may
change as a result of this rule, EPA examined data records in the Corps’ ORM2 (Operation and
Maintenance Business Information Link, Regulatory Module) database that documents Corps
jurisdictional status decisions (jurisdictional determinations) associated with various aquatic
resource types. The aquatic resource data records include the following categories: traditional
navigable waters, relatively permanent waters, non-relatively permanent waters, wetlands
associated with these categories; as well as uplands, impoundments, and isolated waters. The
isolated waters category is used in the Corps’ ORM2 database to represent intrastate, non-
navigable waters; including wetlands, lakes, ponds, streams, and ditches, that lack a direct
surface connection to other waterways. These waters are hereafter referred to as “ORM2 other
waters.”

It is important to emphasize that the ORM2 other waters group represents a more
inclusive set of waters than would be determined to be subject to a case-specific analysis in the
final rule. For example, the ORM2 other waters group includes many wetlands and some non-
wetlands waters that could meet the new definition of “adjacent” under the final rule as well as
waters that are actually traditional navigable waters but that inconsistent practices following
Rapanos may have incorrectly classified as other waters under current practice.

To examine how assertion of jurisdiction may change, the agencies reviewed negative
jurisdictional determinations (JDs) for ORM2 other waters completed by the Corps in fiscal
years 2013 and 2014 (i.e., determinations of no jurisdiction). As the agency that manages day-
to-day implementation of the CWA section 404 program, the Corps conducts tens of thousands
of JDs each year.® For other federal CWA programs, EPA or the state (in the case of state-
assumed programs) typically do not conduct JDs, with the exception of enforcement. Thus, most
of the nation’s JDs for CWA purposes originate from the Corps.

Under current practice, JDs for waters determined to be “other waters” are required to be
coordinated with EPA and Corps Headquarters, creating an organized set of JD files for review.
JD files for positive JDs (i.e., determinations that waters are jurisdictional) are maintained by
Corps District offices, and are not organized according to the regulatory provision under which a
water is jurisdictional. As a result, reviewing how current positive JDs may become negative as
a result of the final rule was determined to be outside the scope of this analysis. Analyzing only
negative JDs allows for an estimation of only the potential increase in assertion of CWA
jurisdiction, as viewed through the lens of CWA 404 activity during the baseline period of these

& Only New Jersey and Michigan have assumed the CWA 404 program, although the Corps retains permitting
authority over certain waters.



fiscal years. The agencies recognize that the rule may result in some currently-jurisdictional
waters being found to be non-jurisdictional.

ORM2 aquatic resource records from FY13 and FY 14 were placed into three groups:
streams (ORMZ2 categories of traditionally navigable waters, relatively permanent waters, and
non-relatively permanent waters), wetlands (associated with the various categories above of
streams), and ORM2 other waters. These categories represent categories used in the agencies’
2008 guidance. Of the 160,000 records streams represented 65 percent of the total number of
FY13 to FY14 records, wetlands represent 29 percent of the records, and other waters represent 6
percent of the records.” In the FY13 to FY14 baseline period, 93.2 percent of aquatic resource
records were found jurisdictional where applicants sought a determination.

From this baseline level of jurisdictional determinations, the agencies estimate an overall
percent change in positive jurisdictional determinations. The agencies begin by assuming that
100 percent of the records classified as streams will meet the definition of tributary in the final
rule, and 100 percent of the records classified as adjacent wetlands will meet the definition of
adjacent in the final rule. In assuming 100 percent jurisdiction of streams and adjacent wetlands
the agencies are likely overestimating the number of positive jurisdictional determinations over
these waters, because some of these streams and wetlands considered jurisdictional under current
practice would not be under the final rule. Wetlands currently considered “adjacent” may be
outside the applicable distance thresholds and non-jurisdictional. Similarly, all waters presently
classified as streams may not meet the required physical characteristics under the final rule to be
considered “tributary.” Note that waters that are currently found to be jurisdictional may also be
subject to the expanded set of exclusions included in the final rule. For these and similar
reasons, the agencies believe that positive jurisdictional determinations under the final rule will
be less than assumed for the purposes of this economic analysis.

The greatest change in current practice of CWA jurisdictional determinations is expected
for waters currently known as “other waters,” and captured in the ORM2 other waters category.
The final rule changes the existing regulation to now capture eight categories of waters that are
“waters of the U.S.” The basis of asserting jurisdiction for such waters is based on a significant
nexus to a traditional navigable water, interstate water, or the territorial seas instead of based on
a water’s ability to affect interstate or foreign commerce. As a result, this analysis assesses the
ways that these waters currently found non-jurisdictional as “other waters” could be determined
to be jurisdictional:

(1) a revised definition of adjacent waters, that includes physically proximate wetland
and non-wetland waters, that under the existing regulations were evaluated as “isolated;”

" This other waters figure is consistent with the general estimate of the total proportion of “other waters” compared
to the overall extent of wetlands and lakes (see e.g. Tiner (2003) and EPA (2014)).
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(2) specific classes of waters determined to be similarly situated by (a)(7) in the final rule
that require a significant nexus analysis to determine jurisdiction and which today are subject to
a case-specific significant nexus evaluation; and

(3) waters that are subject to a case-specific significant nexus analysis under (a)(8) lie
within 4,000 feet from the high tide line or ordinary high water mark of a covered tributary,
impoundment, traditional navigable water, interstate water, or territorial sea, and waters that lie
within the 100-year floodplain of a traditional navigable water, interstate water, or territorial sea,
whichever is broader.

To determine how negative jurisdictional determinations may change for ORM2 other
waters under the final rule, a team of EPA experts from across the country independently
examined a random sample of 188 jurisdictional determination files previously generated with
Corps headquarters during FY13 and FY14. A file may include more than one water. In total,
these files represented over 782 individual waters in 32 states and all were previously determined
non-jurisdictional based on current practice. Of the existing negative determinations for ORM2
other waters the EPA team made the following assessments, recognizing that without conducting
further field work certain assumptions would have to be made.

Waters meeting the definition of “adjacent”

e 17.1 percent of negative jurisdictional determinations for ORM2 other waters are
assumed to become positive jurisdictional determinations under the final rule because
they meet the new definition of adjacent waters and are not excluded under paragraph (b)
of the rule. These waters fall within the 100-year floodplain and are within 1,500 feet of
a stream mapped on the USGS’s National Hydrology Dataset (NHD). All waters within
300 feet of a stream mapped on the NHD are assumed to become adjacent waters. In the
final rule, only waters that are within 100 feet of the ordinary high watermark of a non-
tidally influenced traditional navigable water, interstate water, or a jurisdictional tributary
are adjacent, so this result overestimates waters that could become jurisdictional within
this category.

o All of these waters are assumed to result in a positive jurisdictional determination for
the purposes of the economic analysis.

Waters meeting the definition of (a)(7)

e Atotal of 21.8 percent of the ORM2 other waters were assumed to fall within section
(@)(7) of the final rule and not be excluded under paragraph (b) of the rule. These waters,
where they do not meet the provisions of other paragraphs of the rule, are not
jurisdictional by rule, but are determined to be similarly situated by rule Their
jurisdiction would still need to be determined on a case-specific basis using a significant
nexus evaluation.



o To estimate the likelihood that these waters could be found jurisdictional, EPA
evaluated several factors in the areas where the five categories of waters are
commonly found based on Dahl (2014), Moulton (2000), and Tiner (2003).8 Density
of waters (i.e., their co-location with each other) and their proximity to the tributary
system were key factors, with greater density and closer proximity generally
capturing certain watersheds. In addition, chemical, physical, and biological features
of each of the categories were factors, as were practical considerations such as the
overall size and continuity of the area in which the category waters were located.
EPA used data from the U.S. Fish and Wildlife Service’s National Wetland Inventory
to evaluate the density of wetlands in the areas of interest. Given the high density of
wetlands in certain watersheds where the category waters are commonly located, for
the purposes of this analysis it is assumed that all of the waters of the selected
categories that fall into these high density watersheds will result in a positive
determination. This is because a significant nexus analysis that considers the
aggregation of many similarly situated waters generally is anticipated to be more
likely to have a significant nexus than that which considers fewer waters. Of these
special type waters in the ORM2 other waters, 9.5 percent are located in these high
density watersheds, and are assumed to have a significant nexus and therefore be
determined to be jurisdictional for the purposes of this analysis.

o The remaining 12.4 percent of ORM2 other waters that were identified as a special
type are located in watersheds with less dense estimated wetland coverage. Given
this lower density and lower likelihood of having a significant nexus, for the purposes
of the economic analysis, it is assumed that half of these waters will be found to be
jurisdictional under the rule, a total of 6.2 percent [=12.4%*0.5].

In the context of all ORM2 other waters, it is assumed that a total of 15.7 percent of the
ORM2 other waters will become jurisdictional under (a)(7) of the final rule [=9.5%+6.2%].

Waters meeting the definition of (a)(8)

e A total of 33.1 percent of ORM2 other waters could be determined to be jurisdictional under
paragraph (a)(8) of the final rule as they do not meet the new definition of adjacency, do not
fall under paragraph (a)(7), and are not excluded under paragraph (b) of the final rule.
Paragraph (a)(8) of the final rule allows for a case-specific significant nexus analysis for
waters within 4,000 feet from the high tide line or ordinary high water mark of a covered
tributary, impoundment, traditional navigable water, interstate water, or territorial sea, as
well as waters that fall within the 100-year floodplain of a traditional navigable water,

8 Dahl, T.E. 2014. Status and trends of prairie wetlands in the United States 1997 to 2009. U.S. Department of the
Interior; Fish and Wildlife Service, Ecological Services, Washington, D.C. (67 pages).

Moulton, D. W. and J. S. Jacob. 2000. Texas Coastal Wetlands Guidebook. Texas Sea Grant (66 pp).

Tiner, R.W. 2003. “Geographically Isolated Wetlands of the United States.” Wetlands 23(3): 494-516.
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interstate water, or territorial sea, whichever is broader. Paragraph (a)(8) also allows waters
to be aggregated with waters of the same type that are similarly situated for the purposes of a
significant nexus analysis. Some of the waters that will be determined to be jurisdictional
under this category are presently found to be jurisdictional as adjacent waters under current
practice, based on their connections to currently jurisdictional waters. Additionally, some
waters that are presently determined to be jurisdictional but fall outside either the 100-year
floodplain or the 4,000 foot limit under (a)(8) or that are determined to be jurisdictional as
adjacent waters based on connections via confined surface flow or shallow subsurface flows
will no longer be found jurisdictional under the final rule. These potential reductions in
positive jurisdictional determinations are not quantified as part of this analysis due to a lack
of available data.

The agencies have assessed the potential effect of adding the 100-year floodplain within the
analysis required under paragraph (a)(8) of the final rule and have concluded that it will
result in only an insignificant change in the scope of CWA jurisdiction and correspondingly,
a minimal effect on the costs and benefits identified in the agencies' economic analysis. The
agencies are, however, unable to quantify the effect. The agencies have determined that the
vast majority of the nation's water features are located within 4,000 feet of a covered
tributary, traditional navigable water, interstate water, or territorial sea. We believe,
therefore, that very few waters will be located outside 4,000 feet and within a 100-year
floodplain. And even where these waters do exist, they would have to be found to have a
significant nexus on a case-specific basis to be covered under the CWA. The agencies
conclude, therefore, that this provision will not affect the indirect costs and benefits
associated with the final rule in a material way.

For the purposes of this economic analysis, the agencies assumed that 100 percent of
wetlands currently considered adjacent will be determined to be jurisdictional; some of these
currently adjacent waters may be outside the distance limits of adjacency in the final rule and
as a result under the final rule will be determined to be jurisdictional under (a)(8), if found in
a case-specific analysis to have a significant nexus. To calculate the percentage of ORM2
other waters that could found to be jurisdictional under paragraph (a)(8), the agencies used
the procedure described in Section 11 of the economic analysis that accompanied the
proposal, examining information on the extent of isolated wetlands in a watershed and the
likelihood of aggregation and a positive significant nexus analysis.
o This approach estimated that 5 percent of waters may be located in watersheds where
a positive significant nexus evaluation with aggregation is likely (and the agencies
believe that estimates beyond 10 percent of waters being found to have a significant
nexus after aggregation do not represent realistic assumptions.) For the purposes of
this analysis, the agencies assume that 5 percent of the remaining ORM2 other waters
not meeting an exclusion under paragraph (b) of the final rule will be found to be
jurisdictional under (a)(8).
o This represents 1.7 percent of the total number of the remaining ORM2 other waters
[33.1%*.05].
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In total, the agencies estimate that 34.5 percent of the ORM2 other waters will be found to now
be jurisdictional under this final rule. This estimate is the sum of the 17.1 percent (adjacent
waters), 15.7 percent ((a)(7)), and 1.7 percent ((a)(8)) subsets of the ORM2 other waters
category. The remaining 28 percent of the negative determinations for ORM2 other waters
would remain negative under the final rule.

To estimate an overall potential change in positive jurisdictional determinations from
recent practice, an increase in assertion of jurisdiction in any category of waters (streams,
wetlands, and ORM2 other waters) is then applied proportionally based on the size of that
category relative to the total number of waters in ORM2. Figure 2 presents the results of
applying the assumptions above to the baseline set of ORM2 other waters.

There is some uncertainty regarding how to treat instances in which landowners may
have assumed their waters to be non-jurisdictional in the FY13-14 baseline period, and thus did
not request jurisdictional determinations. Therefore, this would not be included in the ORM2
data, but these waters would be most likely be similar to ORM2 other waters. The agencies
consider three possibilities. The first is simply assume that landowners did, in fact, request
jurisdictional determinations, and so the figure of 9,715 records for other waters in the ORM2
database is accurate. As recorded in Figure 2, this would imply that an additional 2.84 percent of
jurisdictional determinations would have been positive in FY 13-14 had the final rule been in
place.

There is little evidence from which to infer how many landowners did not request
jurisdictional determinations under recent practices, but whose holdings would be found to be
jurisdictional under the rule. To illustrate the possibilities, the agencies considered what would
happen if the number of requested jurisdictional determinations were doubled for ORM2 other
waters. Figure 3 presents the results under this assumption: an additional 4.65 percent of
jurisdictional determinations would have been positive in FY 13-14 had the final rule been in
place.
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Figure 2. Projected Change in Positive Jurisdictional Determinations, Using Original
Number of ORM2 Other Waters Records.’

Number | Percent of | Positive Percent Projected Relative
of ORM2 | Total Jurisdictional | Positive Percent Contribution
Records ORM2 Records Jurisdiction | Positive to Overall
(FY13-14) | Records (FY13-14) (FY13-14) Jurisdiction | Change in
Jurisdictional
Waters
Streams 103,591 65% | 102,894 99.3% 100.0% 0.44%
Wetlands 46,781 29% 46,273 98.9% 100.0% 0.32%
ORM2 9,715 6% 0 0.0% 34.5% 2.09%
Other
Waters
Total 160,087 100% | 149,166 93.2% 96.0% 2.84%
Label A B C D E F
Formula AlTotal(A) C/IA (E-D)*B

Figure 3 - Projected Change in Jurisdictional Determinations, Using Double the Number of
ORM2 Other Waters Records"

Number Percent of | Positive Percent Projected Relative
of ORM2 | Total Jurisdictional | Positive Percent Contribution
Records ORM2 Records Jurisdiction | Positive to Overall
(FY13-14) | Records (FY13-14) (FY13-14) Jurisdiction | Change in
Jurisdictional
Waters
Streams 103,591 61% | 102,894 99.3% 100.0% 0.41%
Wetlands 46,781 28% 46,273 98.9% 100.0% 0.30%
ORM2 19,430 11% 0 0.0% 34.5% 3.94%
Other
Waters
Total 169,802 100% | 149,166 87.8% 91.4% 4.65%
Label A B C D E F
Formula AlTotal(A) C/IA (E-D)*B

Based 