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1. The purpose of this|etter isto emphasize our policy that the Regulatory Program is not
to be used to "second guess' decisions made by state and local governments on such
matters as zoning or land use unless there are significant issues of overriding national
importance. Such issues would include national security, navigation, national economic
development, water quality, and national energy needs.

2. The importance of state and local decisionsin the regulatory processis recognizedin
the Clean Water Act, the Environmental Quality Improvement Act of 1970, and our
regulations. The policy of Congress as expressed in Section 101(b) of the Clean Water
Act isto "recognize, preserve, and protect the primary responsibilities and rights of states
to prevent, reduce, and eliminate pollution, to plan the development and use (including
restoration, preservation, and enhancement) of land and water resources ... It isthe policy
of Congress that the states ... implement the permit program under Sections 402 and 404
of thisact." In the Environmental Quality Improvement Act of 1970, Section 202(b),
Congress expressed the policy that the primary responsibility for enhancement of
environmental quality rests with state and local government. In the public interest review
criteriaat 33 CFR 320.4(a)(2)(i), district commanders are required to consider the public
and private need for a project. Section 320.4 (j)(2) states, "where officially adopted state,
regional, or local land use classifications, determinations, or policies are applicable to the
land or water areas under consideration, they shall be presumed to reflect local factors of
the public interest...," and Section 320.4(j)(4) states, "In the absence of overriding
national factors of the public interest that may be revealed during the processing of the
permit application, a permit will generally be issued following receipt of afavorable state
determination ..."

3. The district commander is responsible to determine when a public interest factor is of
national significance and when it becomes an overriding factor in the public interest
balancing process. If a district commander proposes to make a decision on a permit
application which is contrary to state or local decisions,
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the district commander must clearly document the significant national issues and explain
how they are overriding in importance.

4. This guidance expires 31 December 1984 unless sooner revised or rescinded.

FOR THE COMMANDER:
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