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APPLICABILITY. —Theattached model agreement is one of six modelsfor the provision
of environmental assistance to non-Federal interestsin Idaho, Montana, rural Nevada,
New Mexico, rural Utah, and Wyoming pursuant to Section 595 of the Water Resour ces
Development Act of 1999, Public Law 106-53, as amended (Section 595). The following
descriptions are provided to assist in determining the correct model to be used for your
project. The models discussed below should not be used for any other environmental
infrastructure authority. Modelsfor the other environmental infrastructure authorities
can befound in the approved model section of the PCA Web page. If thereisno approved
model posted in the approved model section of the PCA Web pagethat isapplicableto
your particular environmental infrastructure authority, the District Project Delivery Team
should consult with the appropriate HQ RIT in Washington for guidance on drafting the
appropriate agreement.

Section 595 Federal Design — The attached model should be used for Section 595
projects when the sponsor requests design for the project be undertaken in the agreement
and requeststhe Gover nment perform thework on the project. Optional languageis
included in the model in case the sponsor wantsto perform some of the design. Sincethis
agreement islimited to design, compliance with all applicable environmental laws and
regulationsisnot required prior to approval and execution of the agreement.

Section 595 Federal Construction —Use only for Section 595 pr ojects when the
sponsor requests only construction of the project be undertaken in the agreement and
requests the Government perform the work on the project and the Gover nment completed
the design for the project pursuant to a Section 595 Federal Design agreement. If the
sponsor intendsto provide a design, or a portion thereof, for use by the Government in
constructing the project (pre-Agreement design work), do NOT usethismodel —usethe
Section 595 Federal Design and Construction model. Optional languageisincluded in the
model in case the sponsor wantsto perform some of the construction. An agreement using



thismodel may NOT be approved and executed prior to compliance with all applicable
environmental laws and regulationsincluding, but not necessarily limited to, the National
Environmental Policy Act of 1969 (42 U.S.C. 4321-4347; hereinafter “NEPA”) and Section
401 of the Federal Water Pollution Control Act (33 U.S.C. 1341).

Section 595 Federal Design and Construction —Use only for Section 595 pr oj ects
when the sponsor requests both design and construction of the project be undertaken in
one agreement and requests the Gover nment perform thework on the project. Optional
languageisincluded in the model in case the sponsor wantsto perform some of the design
or construction. An agreement using this model may be approved and executed prior to
compliance with all applicable environmental laws and regulationsincluding, but not
necessarily limited to, NEPA and Section 401 of the Federal Water Pollution Control Act
(33 U.S.C. 1341). However, the necessary compliance with all applicable environmental
laws and regulations will be performed during the design portion of the agreement and
must be completed prior toinitiation of construction.

Section 595 Non-Federal Design — Use only for Section 595 pr ojects when the
sponsor requests design for the project be undertaken in the agreement and the sponsor
will be performing the work on the project. The Federal sharewill be provided in theform
of reimbursement. Since thisagreement islimited to design, compliance with all applicable
environmental laws and regulationsisnot required prior to approval and execution of the
agreement.

Section 595 Non-Federal Construction —Use only for Section 595 proj ects when the
sponsor requests construction of the project be undertaken in the agreement and the
sponsor will be performing thework on the project. The Federal sharewill be provided in
the form of reimbursement. An agreement using thismodel may NOT be approved and
executed prior to compliance with all applicable environmental laws and regulations
including, but not necessarily limited to, NEPA and Section 401 of the Federal Water
Pollution Control Act (33 U.S.C. 1341).

Section 595 Non-Federal Design and Construction —Use only for Section 595 pr oj ects
when the sponsor requests both design and construction of the project be undertaken in
one agreement and the sponsor will be performing the work on the project. The Federal
sharewill be provided in the form of reimbursement. An agreement using this model may
be approved and executed prior to compliance with all applicable environmental laws and
regulationsincluding, but not necessarily limited to, NEPA and Section 401 of the Federal
Water Pollution Control Act (33 U.S.C. 1341). However, the necessary compliance with all
applicable environmental laws and regulations will be performed during the design portion
of the agreement and must be completed prior to initiation of construction.

NOTES. — Thefollowing pages (iv — xvii) contain number ed notesto assist in drafting an
agreement for your project using thismodel. Throughout the model agreement, thereare
referencesto the numbered notes (example: [SEE NOTE - 6]) to direct you to the
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appropriate note that provides explanation and guidance on use of optional language or
information required tofill in the blanks. Several of the notes are general in nature and
should be reviewed and discussed with the sponsor during preparation of the draft
agreement for your project.

OPTIONAL LANGUAGE. — The use of optional language allows the model to be
applicableto alarger universe of projects. Many of the numbered notes (example: [SEE
NOTE —7]) require you to choose between multiple versions of language or to choose
whether or not to include a paragraph, sentence, or phrase depending on the specifics of
your project. In many cases optional language to addr ess a concept, such asthe sponsor
performing non-Federal design work, isrequired in numerous locations throughout the
agreement. Each of these locations has been identified with numbered notes; however, it is
important to ensurethat, if the optional language addressing a certain concept isincluded
in onelocation, it isalso included in all other appropriate locations. Correct use of the
optional languageis not considered a deviation from the model.

BLANKS. — There are numerous locations wher e infor mation specific to your project is
required tofill in ablank. All of the blanks must befilled in, except the datein thefirst
paragraph, prior to forwarding the agreement for review. Including the information
required tofill in ablank isnot consider ed a deviation from the model.

DEFINED TERMSSHOWN IN ITALICS. — Throughout the agreement the terms defined
in Articlel are shown initalics. Do not remove any of the italics from the agreement.

iii



NOTES:

1. FORMAT. - Removethe cover pages, notes section, all bold typereferencesto notes,
and any bold type text from the agreement prior to forwarding for review. Reminder: Do
not remove any of theitalics from the agreement.

2. MULTIPLE SPONSORS.

A. Nodivision of responsibilities between or among multiple sponsorsin agreement.
- In the event there are two or mor e entities serving as the sponsorsfor the project, and
thereisno division of responsibilities between or among them, the agreement can be
modified to identify all the entities collectively asthe “Non-Federal Sponsors’. However, it
should be explained to all entitiesthat theterm “Non-Federal Sponsors’ isconstrued to
hold multiple sponsorsjointly and severally responsible for compliance with all agreement
obligations. The changesoutlined in paragraphsA.1., A.2., and C. of thisnotearerequired
to identify all entities collectively as“Non-Federal Sponsors’ and are not considered
deviations from the model.

1. Modify first paragraph to include name of each entity serving asa
sponsor. (Example: ... Magoffin County Fiscal Court represented by the Magoffin County
Judge and the City of Salyersville, Kentucky represented by its Mayor (hereinafter the
“Non-Federal Sponsors’))

2. Change “Non-Federal Sponsor” to “Non-Federal Sponsors’ throughout
the agreement. There are several paragraphswherethis change will require additional
grammatical changesimmediately following the phrase “ Non-Federal Sponsors’ to reflect
multiple sponsors(i.e. “its’ to “their” or “assumes’ to “assume”, etc.).

B. Division of responsibilities between or among multiple sponsorsrequired in
agreement. - Whileit ispreferred to have only one sponsor or, when multiple sponsorsare
necessary, to designate them collectively as“Non-Federal Sponsors’ (see paragraph A. of
thisnote), we do recognize ther e areinstances wher e there are two or mor e entities serving
asthe sponsorsfor the project and thereisaneed for a division of responsibilities between
or among them in the body of the agreement (such as - one sponsor can only providethe
LERR and the other sponsor performsall other responsibilitiesor one sponsor can only
serve as sponsor for one purpose and another sponsor isrequired as sponsor for other
purposes). It isimportant that each obligation in the agreement isreviewed and assigned
to the appropriate party and that all obligations of the agreement are addressed. We have
found that modifying an agreement to address a division of responsibilities can be very
cumbersome and it offers many opportunitiesfor inadvertent omissions. Therefore, at a
minimum, the division of responsibilitiesin the drafted agreement for your project must be
coor dinated with the vertical team (PDT, MSC, HQ, and, if necessary OASA(CW)) to
ensurethat the proposed division of obligationsis acceptable and that all obligationsare
addressed. Thechangesoutlined in paragraphsB.1., B.2., and C. of thisnote arerequired
for multiple sponsor s wher e such approach was documented fully in the approved decision
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document or otherwise was approved in writing by theHQ RIT. When so approved, such
changesto address multiple sponsors ar e not consider ed deviations from the model.

1. Modify first paragraph to identify each entity separately using the
identifier preferred by the sponsor (see note 4) and then collectively asthe Non-Feder al
Sponsors’. (Example: ... The State of California (hereinafter the” State”), represented by
the President of The Reclamation Board, and the Sacramento Area Flood Control Agency
(hereinafter “SAFCA”) represented by its Chair of the Board (the State and SAFCA when
referred to collectively arereferred to asthe” Non-Federal Sponsors’))

2. Review each occurrence of “Non-Federal Sponsor” and changeit tothe
identifier for the sponsor that will beresponsible for that obligation. If all sponsors
collectively will beresponsible for an obligation, then change “Non-Federal Sponsor” to
“Non-Federal Sponsors’. Thereare several paragraphswher e this change will require
additional grammatical changesimmediately following the phrase“ Non-Federal Sponsors”
to reflect multiple sponsors(i.e. “its’ to “their” or “assumes’ to “assume”, etc.).

C. Thechangesbelow arerequired for all agreementswith multiple sponsors,
regardless of whether you followed paragraph A. or B. above. These changesare not
considered deviations from the model.

1. Modify titleto include name of each entity serving as a sponsor.

2. On the signature page, a separ ate signatur e block will berequired for
each entity serving as a sponsor.

3. A separate Certificate of Authority will berequired for each entity
Serving as a sponsor .

4. A Certification Regarding L obbying must be signed by each signatory to
the agreement.

3. GOVERNMENT REPRESENTATIVE. —Insert thetitle of the Gover nment
representative signing the agreement. Do not include the name, only thetitle. (Example:
U.S. Army Engineer, Mobile District)

4. REFERENCE TO NON-FEDERAL SPONSOR. - Use “Non-Federal Sponsor”, “L ocal
Sponsor”, “ State”, “ County”, “Commonwealth”, “ Territory” or other identifier as
preferred by the sponsor in the parenthetical phrase and consistently throughout the
agreement. Thischangeisnot considered a deviation from the model. If thischangeis

made in onelocation, ensurethat all other locations are similarly changed.

5. NON-FEDERAL SPONSOR REPRESENTATIVE. —Insert thetitle of the sponsor’s
representative signing the agreement. Do not include the name, only thetitle. Thetitle
shown for the sponsor’srepresentative should match thetitle shown on the signatur e page



and should be preceded by “the” or “its’, asappropriate, to match thetitle of the sponsor’s
representative. (Example: the Mayor)

6. LOCATION OF PROJECT. - Choose, Option (1) if the project islocated in Idaho;
Option (2) if the project islocated in Montana; Option (3) if the project islocated in rural
Nevada; Option (4) if the project islocated in New Mexico; Option (5) if the project is
located in rural Utah; or Option (6) if the project in the agreement islocated in Wyoming.
Delete, in their entirety, the options not used.

7. PRE-AGREEMENT DESIGN WORK. — Only design performed by the sponsor prior
to the effective date of the agreement subject to the conditions and limitations stated in the
agreement should be considered “ pre-Agreement design work”. Thereasonable costs of
pre-Agreement design work which have not been included in any other agreement for the
project shall beincluded in total design costs. Because the authority for reimbursement is
specifically stated in Section 595, the sponsor will be reimbursed, subject to the availability
of funds and aslimited by the applicable Section 595 Program Limit and the Section 102
Limit, for the costs of pre-Agreement design work that when added to the other sponsor
contributions exceed the sponsor’s share of total design costs. |f the sponsor requests
credit for pre-Agreement design work, then all language regar ding pre-Agreement design
work should beincluded in the agreement.

A. For each location where an optional paragraph(s) or an optional phrase
regarding pre-Agreement design work isprovided, includein your agreement all of the
optional paragraph(s) or optional phrase, as applicable, only if the sponsor isrequesting
credit for pre-Agreement design work. Reminder: If optional Articles!.J. and |.K. and
Articles|1.B.3. and I1.B.4. are not included, reletter the remaining paragraphsin Articlel
and renumber theremaining paragraphsin Articlell.B. and verify all previous and
subsequent referencesto paragraphsin Articlel and Articlel1.B. throughout the
agreement and correct, as necessary. Relettering theremaining paragraphsin Articlel
and renumbering theremaining paragraphsin ArticleI1.B. and correction of all references
to paragraphsin Articlel and Articlell.B. are not consider ed deviations from the model.

B. For each location that requires a choice between two options— Choose Option (1)
if the sponsor isnot requesting credit for pre-Agreement design work or Option (2) if the
sponsor isrequesting credit for pre-Agreement design work. Delete, in itsentirety, the
option not used.

8. NON-FEDERAL DESIGN WORK. —The sponsor for a project may perform some
design work on the project. The sponsor’s costs of such work shall beincluded in total
design costs, subject to the conditions and limitations outlined in Article11.B.5. of the
agreement. Becausethe authority for reimbursement is specifically stated in Section 595,
the sponsor will be reimbursed, subject to the availability of funds and aslimited by the
applicable Section 595 Program Limit and the Section 102 Limit, for the costs of non-
Federal design work that when added to the other sponsor contributions exceed the
sponsor’s share of total design costs. If the sponsor requeststo perform non-Feder al



design work, then all language regar ding non-Feder al design work should beincluded in
the agreement. Languageregarding credit for pre-Agreement design work (design
performed by the sponsor prior to the agreement) isaddressed in Note 7.

A. Theitemsto be performed by the sponsor should be generally agreed upon by
the Government and sponsor prior to drafting and execution of the agreement for the
project. Duringthisperiod if it isestimated that the sponsor will be performing most of
the work on the project, thedistrict and sponsor should consider having the sponsor design
the entire project and ther efor e use the Section 595 Non-Federal Design model.

B. Whereas clauses.

1. If the sponsor will be performing non-Federal design work, the2 Whereas
clausesfollowing the referenceto this note should beincluded in your agreement. If the
sponsor will not be performing non-Federal design work, deletethe 2 Wher eas clauses
following thereferenceto thisnote. Deletion of these Wher eas clausesisnot consdered a
deviation from the model.

2. If your agreement includes both pre-Agreement design work (see note 7)
and non-Federal design work, delete thefirst occurrence of the Wher eas clause regarding
Section 102. Thetwo Wher eas clauses regarding Section 102 areidentical and it isnot
necessary to repeat the clause. Deletion of the extra Wher eas clause regar ding Section 102,
in this case, isnot consider ed a deviation from the model.

C. For each location that requires a choice between two options - Choose Option (1)
if the sponsor will not be performing non-Feder al design work (2) if the sponsor will be
performing non-Feder al design work. Delete, in itsentirety, the option not used.

D. For each location where an optional paragraph(s), optional sentence, or optional
phrase regarding non-Feder al design work isprovided, includein your agreement all of the
optional paragraph(s), sentence, or phrase, asapplicable, only if the sponsor will be
performing non-Feder al design worKk.

1. Optional Whereas Clause and sentence at end of Articlel.A. Verify the
referenceto Articlel.L. contained in the optional Wher eas clause following the reference to
this note and the optional sentence at theend of Articlel.A. and correct, as necessary. This
reference could changeif the optional Articles|.J. and |.K. regarding pre-Agreement
design work (see note 7) are not included in the agreement for your project. Correction of
thisreferenceisnot considered a deviation from the model.

2. Optional phrasein Articles!.B.,1V.A.1,, and IV.A.2. Verify thereference
to Article11.B.5. contained in the optional phraseto beadded in Articles|.B., 1V.A.1., and
IV.A.2. and correct, asnecessary. Thisreference should be changed to Articlell.B.3. if the
optional Articles|1.B.3. and I1.B.4. of the model regarding pre-Agreement design work (see
note 7) are not included in the agreement for your project. Correction of thisreferenceis
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not considered a deviation from the model.

3. Optional Articlel.M. If your agreement includes both pre-Agreement
design work (see note 7) and non-Federal design work, do not include optional Article!.M.
in the agreement. Optional Articles|.K.and |.M. areidentical and it isnot necessary to
repeat thisdefinition. Deletion of optional Article .M., in thiscase, isnot considered a
deviation from themodel. Reminder: If optional Articlel.M. isnot included, reletter the
remaining paragraphsin Articlel and verify all previous and subsequent referencesto
paragraphsin Articlel throughout the agreement and correct, as necessary. Relettering
theremaining paragraphsin Article | and correction of all referencesto paragraphsin
Articlel arenot considered deviations from the model.

4. Optional Articlesll.A.5.and I1.A.6. If optional Articlesll.A.5. and I1.A.6.
arenot included, renumber the remaining paragraphsin Articlel1.A. and verify all
previous and subsequent referencesto paragraphsin Articlel1.A. throughout the
agreement and correct, as necessary. Renumbering the remaining paragraphsin Article
I1.A. and correction of all referencesto paragraphsin Articlell.A. arenot considered
deviations from the model.

9. DESCRIPTION OF THE PROJECT. —Theinput required for the description of the
project isdescribed below.

A. Describethe project featuresto be undertaken pursuant to thisagreement in
detail sufficient to avoid any confusion over what isor isnot included. If the project
featuresto be undertaken pursuant to this agreement are an element of a countywide or
statewide environmental infrastructure system, only the featuresto be undertaken in this
agreement should beincluded in the description of the project.

B. Thetitleand date of the decision document that describesthe project should be
included. Alsoincludethetitle of the approving official (such as Commander,
Division; or Commander, District) and the date of approval. Thecivilian format
for any datesincluded in the agreement should be used. (Example: January 22, 2004)

C. For any projectswherethe proposed work isdesign for reconstruction, repair,
or rehabilitation of existing environmental infrastructure features, the sponsor must verify
in writing if it was constructed through any other Federal program and whether
OMRR&R wasrequired and that the proposed design for reconstruction, repair, or
rehabilitation isnot normal OMRR&R activitiesrequired for the existing environmental
infrastructurefeatures. Performance of normal OMRR& R activities should not be
considered for implementation under thisauthority. Theletter from the sponsor should be
part of the PCA package. If theoriginal construction of the environmental infrastructure
feature was performed under a Federal program that required OMRR&R, you should
consult with your MSC and HQ RIT for guidance befor e proceeding any further.

10. SPONSOR CONTRIBUTIONS.
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A. If applicable, choose Option (1) if the sponsor isrequesting credit for pre-
Agreement design work (see note 7) and the sponsor will not be performing non-Federal
design work (see note 8); Option (2) if the sponsor will be performing non-Federal design
work (see note 8) and the sponsor isnot requesting credit for pre-Agreement design work
(seenote 7); or Option (3) if the sponsor isrequesting credit for pre-Agreement design
work (seenote 7) and the sponsor will be performing non-Federal design work (see note 8).

Delete, in their entirety, the optionsnot used. |If none of the choices are applicable, do not
include the language from Option (1), Option (2), or Option (3) in the agreement.

B. ArticlelV.A. If the sponsor isnot requesting credit for pre-Agreement design
wor k and will not be performing non-Federal design work, the words “ financial
obligations, contributions provided” should berevised to “financial obligations, and
contributions provided ”. Thischangeisnot considered a deviation from the model.

11. BETTERMENTS. — A betterment isa differencein quality of an element of the project
to be designed, not a differencein kind. (Example: design for installation of larger size or
higher grade pipe than needed to meet Federal standards) Theterm “betterment” does not
include any design for featuresnot included in the definition of the project asdefined in the
agreement. “Betterment” should not be viewed as a catch-all solution to allow the
Government to design anything/everything requested by the sponsor.

12. FISCAL YEAR OF THE NON-FEDERAL SPONSOR. —If the sponsor requeststhat
the timing of the sponsor’s paymentsfor work to be performed using the Government’s
own forces (in-house labor) be on the sponsor’sfiscal year basis, include optional Article
|.N. in the agreement. Please notethat each contract awarded by the Gover nment for
work (design or construction) on environmental infrastructure projects cannot use the
continuing contracts clause and must be fully funded prior to award.

A. If optional Articlel.N. isincluded, Option (2) of ArticleV.B. must be selected
(see note 18) and Option (3) in ArticlesIV.B.1.,1V.B.2,, and I1V.B.3. must be selected (see
note 22). Fill in the blankswith the beginning and ending dates of the sponsor’sfiscal year.
(Example —beginning date July 1 and ending date June 30)

B. Regardlessof whosefiscal year isused for timing of the paymentsin the
agreement, thetiming of the payments cannot be such that they, in any way, adver sely
effect the Government’s ability to perform the work using in-house labor. Also, the
payments from the sponsor and the availability of Federal funds must be managed to
ensurethat the proportional cash financing required by the agreement is maintained
throughout thelife of the agreement.

C. Theterm “fiscal year” occursin numerous locations throughout the agreement.
If optional Articlel.N. isincluded in the agreement, do not execute a “ change all”
command to change all occurrencesof theterm “fiscal year” to “fiscal year of the Non-
Federal Sponsor”. Only those occurrences of the term “fiscal year” which are highlighted
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asoptional text in Article IV should be changed. The other occurrences of theterm “fiscal
year” should not be modified sincethey arereferring to the fiscal year of the Gover nment.

13. VOLUNTARY DEFERRAL PARAGRAPH. - Includethe optional paragraph
following the referenceto thisnote in the agreement upon the written request of the
Sponsor.

A. Thisdeferral will allow the Government and sponsor to evaluate whether to
continue with design, modify design to reduce costs, or defer design up to threeyearsto
allow the sponsor timeto budget for additional funding for its share. However, this
deferral cannot exceed threeyears.

B. The sponsor must specify the dollar amount to beincluded in this paragraph;
however, the dollar amount shown cannot be less than total design costs shown in Article
IV.A.L of theagreement. Further, it isrecommended that the amount shown be somewhat
greater than total design costs since any increasein total design costs would inevitably lead
to invoking the terms of this paragraph.

C. Inclusion of this paragraph does not set a maximum amount of the sponsor’s
contributionsfor total design costs nor doesit enable the sponsor to terminate the project.

14. SPONSOR CONTRIBUTIONS.

A. Choose, Option (1) if the sponsor isrequesting credit for pre-Agreement design
work (see note 7) and the sponsor will not be performing non-Federal design work (see note
8); Option (2) if the sponsor will be performing non-Federal design work (see note 8) and
the sponsor isnot requesting credit for pre-Agreement design work (see note 7); Option (3)
if the sponsor isrequesting credit for pre-Agreement design work (see note 7) and the
sponsor will be performing non-Federal design work (see note 8); or Option (4) if the
sponsor isnot requesting credit for pre-Agreement design work (see note 7) and the
sponsor will not be performing non-Federal design work (see note 8). Delete, in their
entirety, the options not used.

B. Articlel!.B.1.

1. When the sponsor isrequesting credit for pre-Agreement design work or
proposesto perform non-Federal design work, timely per for mance of the non-Feder al
design work and documentation of the costsfor the pre-Agreement design work and non-
Federal design work, as applicable, iscritical to enable the Gover nment to perform the
accounting and audit necessary to deter mine the actual amount of credit to be afforded for
pre-Agreement design work and non-Federal design work, as applicable. The verification
of the credit projected to be afforded for pre-Agreement design work and non-Federal
design work, as applicable, should be performed periodically throughout the period of
design.



2. If the Government, in coordination with the sponsor, projectsthat the
amount of credit to be afforded for the pre-Agreement design work or the non-Feder al
design work will be different from the amount of credit previously projected, the
Government should immediately recalculate the amount of cash required by Articlel1.B.1.
of the agreement. If the amount of cash required increases, the Gover nment should
request and obligate the increased amount in accordance with Article IV.B. as needed to
maintain the non-Federal proportionate share. |If the amount of cash required decreases,
non-Federal funds should be de-obligated and Feder al funds should be obligated to the
extent needed to attain the non-Federal proportionate share, and the reimbur sement
provisions of Articlel!.B.2. also may betriggered.

C. Articlesll.B.2. and IV.C.2. - If Option (1), Option (2), or Option (3) described in
paragraph A. of thisnote was selected in Articles1l.B.1., 11.B.2., and 1V.C.2., the amount of
reimbursement provided pursuant to Articles|1.B.2.b. or 1V.C.2.b. that isattributable to
the pre-Agreement design work and the non-Federal design work is subject to the
applicable limitations of Section 102 of the Energy and Water Development
Appropriations Act, 2006, Public Law 109-103. The amount of reimbursement made
under Articlel1.B.2.b. or IV.C.2.b. that isattributable to the pre-Agreement design work
and the non-Federal design work together with the credits or reimbur sements proposed for
all other applicable programsand projects cannot exceed the total limit indicated in each
fiscal year. Each district should verify with your M SC and your HQ RIT to determineif
you are impacted by thislimitation.

15. ARTICLEII.C.-LIMITSON FEDERAL PARTICIPATION.

A. CONGRESSIONAL ADD PARAGRAPH —Articlell.C.1. - Thedollar amount
to beincluded in thefirst blank should the amount of Federal fundsthat have been
appropriated for the Section 595 Program for the applicable state, minus any rescissions
and reductionsfor savings and slippages, as of the effective date of the agreement. The
dollar amount to beincluded in the second blank should be that portion of available
Section 595 Program fundsfor the applicable state that the district is projecting to be
availablefor the project in thisagreement, as of the effective date of the agreement. The
district, through the Design Coordination Team (Articlel11), must work closely with the
sponsor to plan the design of the project so that useful portions can be designed as funds
aremade available. The sum of the amount of Federal funds made availablefor all the
Section 595 agreementsfor the applicable state, including this one, plusthe sum of Federal
funds made available for overall management of the Section 595 Program allocated to the
applicable state, cannot exceed the amount of Federal fundsthat have been appropriated
for the Section 595 Program for the applicable state, minus any rescissions and reductions
for savings and slippages, as of the effective date of the agreement, nor can it exceed the
current Section 595 Program Limit for the applicable state, unless Congress has authorized
an increase in the limit in Act language.

B. SECTION 595 PROGRAM LIMIT —Articlel1.C.3. - The Gover nment will not
issue work allowancesfor projectsundertaken in any state pursuant to the Section 595
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Program beyond the amount authorized to be appropriated in Section 595 for that state,
currently $55,000,000 for 1daho, $25,000,000 for M ontana, $150,000,000 for rural Nevada,
$25,000,000 for New M exico, $50,000,000 for rural Utah, and $30,000,000 for Wyoming.

16. ADDITIONAL ITEMSOF COOPERATION. - Include any additional paragraphsin
the agreement necessary to reflect special requirements of non-Federal cooperation
specified in the decision document upon which the agreement isbased. Carefully review
the items of cooperation in the decision document to ensurethat all items of cooperation
are covered in the agreement. When including any additional items of cooperation in the
agreement, namethe responsible party then include the item of cooperation contained in
the decision document. (Example: The Non-Federal Sponsor shall ...) Includingthe
additional items of cooperation in the agreement isnot considered a deviation from the
model unless additional language isrequired elsewherein the agreement to further address
the added item of cooperation.

17. ARTICLE IV.A.—BREAKDOWN OF PROJECT COSTS.

A. Thecostsshown in Article 1V.A.1. should bethe current estimate of the costs at
current price levelsand inflated through the estimated mid-point of design.

B. Todeterminethe sponsor’scontribution of fundsrequired by Articlell.B.1.:
Step (1) determinethe sponsor’s share of total design costs; Step (2) subtract from the
sponsor’s share of total design costs the sum of the costs of the sponsor’sidentification of
legal and institutional structures (Articlell.F.), the costs of the sponsor’s participation in
the Design Coordination Team (Articlelll), the costs of audits performed by the sponsor
(Article VII), and the credit to be afforded for pre-Agreement design work and non-
Federal design work, if any. If theresult of Step 2 isgreater than zero, thisamount isthe
sponsor’s contribution of fundsrequired by Articlel1.B.1. that should be shown in the
third blank in Article1V.A.1. (or fifth blank —if the agreement includes pre-Agreement
design work or non-Federal design work or seventh blank —if the agreement includes
both). If theresult of Step 2isequal to or lessthan zero, then “0” should be shown asthe
sponsor’s contribution of fundsrequired by Articlel1.B.1. in ArticlelV.A.1.
Example:
total design costs = $1,000,000
sponsor’s costs for Articles!I.F., 111 and VII = $25,000
credit for pre-Agreement design work = $75,000
Step 1 - ($1,000,000 x .25) = $250,000
Step 2 - $250,000 - ($25,000 + $75,000) = $150,000

C. Todeterminethe percentage of the sponsor’s proportionate share of financial
obligationsfor design: Step (1) determine the financial obligationsfor design by
subtracting from total design costs the sum of the costs of the sponsor’sidentification of
legal and institutional structures (Articlell.F.), the costs of the sponsor’s participation in
the Design Coordination Team (Articlelll), and the costs of audits performed by the
sponsor (Article VII); Step (2) divide the sum of the sponsor’s contribution of funds
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required by Article1.B.1. shown in ArticleV.A.1. plusthe credit to be afforded for pre-
Agreement design work and non-Federal design work, if any, by the financial obligations
for design. Thisisthe percentage that should be shown in the fourth blank in Article
IV.A.L (or sixth blank —if the agreement includes pre-Agreement design work or non-
Federal design work or eighth blank —if the agreement includes both).

Example:

total design costs = $1,000,000

sponsor’s costsfor Articles!l.F., 111 and VII = $25,000

credit for pre-Agreement design work = $75,000

sponsor’s contribution of fundsrequired by Articlel1.B.1. = $150,000

Step (1) - $1,000,000 - $25,000 = $975,000

Step (2) - ($150,000 + $75,000)/$975,000 = 23.08 per cent

D. Theblank in ArticlelV.A.2. should befilled in with the date (month, year) of the
first quarterly report of coststo be provided to the sponsor.

18. PAYMENT BY LUMP SUM OR PERIODIC PAYMENTS.

A. ArticlelV.A.2. - Theoptional language after the colon must beincluded in the
agreement if the sponsor electsto provideitscash sharein periodic paymentsand Option
(2) described in paragraph B of thisnote will be selected in Article I V.B. of the agreement.

B. ArticlelV.B. - Choose Option (1) if the sponsor electsto provideits cash sharein
onelump sum or Option (2) if the sponsor electsto provideits cash sharein periodic
payments. Delete, in itsentirety, the option not used. Continuing contractsauthoritiesare
not available for use on environmental infrastructure projects; therefore, each contract
awar ded by the Government for work (design or construction) on environmental
infrastructure projects must be fully funded prior to award. Option (2) can be selected
only if the project will beimplemented using a combination of contracts and the
Government’s own forces (in-house labor). While the sponsor must provideitsrequired
share of each contract in full prior to the award of such contract it may provideitsshare
for any work to be performed using the Gover nment’s own for ces (in-house labor) in
periodic payments by fiscal year, quarter, or fiscal year of the Non-Federal Sponsor (see
notes 12 and 22).

19. PAYMENT MECHANISMS. — Both Option (1) and Option (2) of ArticleV.B.1. offer
the sponsor four mechanisms from which to choose in deciding how to provideitsrequired
monetary contribution to the Government. The sponsor should indicate its choice during
the cour se of negotiating the agreement. However, the sponsor may use any of the methods
or a combination of them, during thelife of the agreement in accor dance with guidance
governing the use of electronic fundstransfers, escrow agreements, and irrevocable letters
of credit. Do not delete any of the four mechanisms.

20. TIMING OF FIRST REQUEST FOR SPONSOR’S FUNDS.
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A. ArticlelV.B.1. - Insert the number of days (must be 30 or more).

B. ArticlelV.D.1. - Recommend the amount of days shown be at least 60. The last
sentence of this paragraph statesthat the sponsor isrequired to provide the requested
fundsno later than 30 calendar daysprior to the Government incurring any financial
obligationsto include bettermentsin the design of the project. Therefore any number less
than 60 will give the sponsor lessthan 30 days notice prior to when the funds must be
provided to the Gover nment.

21. LENGTH OF TIME TO PROVIDE ADDITIONAL FUNDS. —Insert the number of
days. The period of time should not exceed the time shown unlessthe District Engineer
approves alonger period of time after determining that the longer period of time will not
result in delaysto the project (including contract modifications) or the Gover nment using
itsfundsto meet a shortfall in the sponsor’sfunds. Thedistrict must determine the need
for additional funds from the sponsor far enough ahead of time to permit the sponsor full
use of the specified period of time. Neither party’sfundsshould be used to meet any
shortfall in the other party’sfunds.

22. TIMING OF SPONSOR’'SPAYMENT FOR WORK TO BE PERFORMED USING
THE GOVERNMENT’SOWN FORCES (IN-HOUSE LABOR). — Choose Option (1) if the
timing of the payments from the sponsor for work to be performed using the Government’s
own forces (in-house labor) will be on the Federal fiscal year basis, Option (2) if thetiming
of the paymentsfrom the sponsor for work to be performed using the Government’sown
forces (in-house labor) will be on a quarterly basis; or Option (3) if thetiming of the
payments from the sponsor for work to be performed using the Gover nment’s own for ces
(in-house labor) will be on the fiscal year of the Non-Federal Sponsor’sbasis. Delete, in
their entirety, the options not used. Whichever option ischosen it should be used
consistently throughout the agreement. However, do not choose an option if that option
would adver sely effect the Gover nment’ s ability to perform the work using in-house labor.
Also, the payments from the sponsor and availability of Federal funds must be managed to
ensurethat the proportional cash financing required by the agreement is maintained
throughout thelife of the agreement. Option (3), may be selected only if optional Article
I.N. isincluded in the agreement (see note 12). Reminder: The sponsor’s payments
provided pursuant to these options only cover work to be performed using the
Government’ s own for ces (in-house labor). Each contract awarded by the Government for
work (design or construction) on environmental infrastructure projects cannot usethe
continuing contracts clause and must be fully funded prior to award.

23. ARTICLEIV.C. - FINAL ACCOUNTING.
A. When afinal accounting cannot be conducted in atimely manner because of
outstanding claims and appeals, an interim accounting should be conducted. Thedistrict

should useitsbest judgment in deter mining whether to conduct an interim accounting or
wait for final resolution of outstanding claims and appeals.
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B. Nothing in the agreement, prevents any interim accountings from being
conducted prior totheend of the period of design.

24. ARTICLE VI —HOLD AND SAVE. - Include all the optional language after the colon
only if optional Article X1V - Obligations of Future Appropriations (see note 27) is
included in the agreement and the sponsor requeststhis optional language be added to
Article VI of the agreement. In addition, if thislanguageisincluded, deletethe“The".
Reminder: Theentirearticleisnot optional, only the phrase shown in the bracketsis
optional.

25. ARTICLE XI - NOTICES. —Insert the full address of the sponsor and Government -
including titles or officetitle/symbol of individualsto receive the notices. Do not include
the name of theindividual to receive the notices asit may change throughout the life of the
agreement.

26. ARTICLE X1l =THIRD PARTY RIGHTS, BENEFITS, OR LIABILITIES. —Article
X111 isoptional and can be deleted if requested by the sponsor. If the articleisdeleted,
renumber theremaining articlesin the agreement and verify thereferencesthroughout the
agreement to theremaining articles. In particular, if the article regarding Obligations of
Future Appropriationsisincluded in the agreement, and the sponsor requests the optional
languagein Article VI (see note 24) verify thereference contained in Article VI tothe
articleregarding Obligations of Future Appropriationsand correct, as necessary.
Renumbering theremaining articlesin the agreement and correction of all referencesto
the remaining articles are not considered deviations from the model.

27. ARTICLE XIV —OBLIGATIONS OF FUTURE APPROPRIATIONS.

A. Include optional Article X1V in the agreement only if the sponsor requeststhis
language and only after your District Counsel determines, in writing after review of
information supporting the request from the sponsor, that the sponsor isa State agency or
a political sub-division of the State that derivesitsfundsfor the project directly from
appropriations and the sponsor has constitutional or statutory limitations prohibiting it from
committing future appropriations.

B. Theinformation to beadded in thefirst three blanksin Article X1V.A. should
identify the body that makesthe appropriations. (Example: Legidature of the State of Ohio
or City Counsd of the City of Cleveland)

28. ARTICLE XIV.A.- ADDITIONAL RESTRICTION ON OBLIGATIONS OF
FUTURE APPROPRIATIONS. - Include all the optional language after the colon if
requested by the sponsor. Theinformation to beincluded in the blanks must provide more
detailed information on the location of the abligation of future appropriationsrestriction.
(Example: Section 7 of the City Charter of the City of Cleveland)

29. SPONSOR’SBUDGET CYCLE. - Choose Option (1) if the sponsor hasa 1 year budget
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cycleor Option (2) if the sponsor hasa 2 year budget cycle. Delete, in itsentirety, the
option not used.

30. ARTICLE XV —TRIBAL SOVEREIGN IMMUNITY. —Include optional Article XV
only if the sponsor isa Native American Tribe. Theinformation to beincluded in thefirst
and third blanks should be the name of the instrument (resolution, ordinance, etc) where
the sponsor haswaived sovereign immunity. Theinformation to beincluded in the fourth
blank should bethetitle of the sponsor’srepresentative (see note 5).

31. TITLE OF GOVERNMENT REPRESENTATIVE. —Insert thetitle of the

Gover nment representative signing the agreement. Do not include the name, only thetitle.
If the signature authority isdelegated to the district, the phrase “ District Engineer” should
be used in thislocation. If the signature authority isnot delegated, thetitle shown should
match thetitle of the Government representative shown in thefirst paragraph (see note 3).

32. CERTIFICATE OF AUTHORITY. - The attorney signing the Certificate of Authority
cannot bethe signatory to the agreement. The attorney signing the Certificate of Authority
iscertifying that the signatory to the agreement hasthe authority to obligate the sponsor.
Do not forget to fill in the namein thefirst lineprior to execution of the agreement.

33. PREPARING AGREEMENT FOR SIGNATURE.

A. When printing the agreement for execution: 1) removethe cover page, notes
section, bold typereferencesto notes, and any bold type text from the agreement; 2) ensure
that the appropriate information has been included in all blanksin the agreement and the
Certificate of Authority; 3) ensurethat titles of articlesare not thelast thing at the bottom
of the page; and 4) ensure that there are no page breaks which allow half empty pages.
Reminder: Do not remove any of theitalics from the agreement.

B. If thesignature authority has been delegated to the District Engineer: 1) thetitle
of the Gover nment representative in thefirst paragraph (see note 3) should be“U.S. Army
Engineer, District”; 2) thetitle of the Government representativein the last
paragraph (see note 31) should be“District Engineer”; and 3) sincethisisa civilian
document usethecivilian version of the District Engineer’s signature block.

C. If thesignature authority isnot delegated, thetitlein thefirst paragraph (see
note 3) and last paragraph should match thetitle of the Gover nment representative shown
in the signature block.

D. Before signature by the Gover nment representative, ensur e that the sponsor
signs and dates a minimum of four copies of the agreement, and Certification Regarding
L obbying, and that the Certificates of Authority are signed and dated by the appropriate
people. Thedate on thefirst page should befilled in by the Gover nment representative
signing the agreement, not the sponsor.
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E. The Government should retain two copies of the fully executed agreement. All
other copiesshould be provided to the sponsor. A photocopy or a pdf file (as determined
by the M SC and the appropriate HQ RIT) of the fully executed agreement should be
provided to the M SC and to the appropriate HQ RIT within 14 days after execution.

xvii



AGREEMENT
BETWEEN
THE DEPARTMENT OF THE ARMY
AND
[FULL NAME OF NON-FEDERAL SPONSOR]
FOR
DESIGN
ASSISTANCE
FOR THE
[FULL NAME OF PROJECT]

THIS AGREEMENT isentered into this day of , , by and
between the Department of the Army (hereinafter the “Government”), represented by the [SEE
NOTE - 3] and [FULL NAME OF NON-FEDERAL SPONSOR] [SEE NOTE - 4]
(hereinafter the “Non-Federal Sponsor”), represented by [SEE NOTE - 5].

WITNESSETH, THAT:

WHEREAS, the Secretary of the Army is authorized to provide design and construction
assistance, which may be in the form of grants or reimbursements of the Federal share of project
costs, for water-related environmental infrastructure and resource protection and development
projectsin ldaho, Montana, rural Nevada, New Mexico, rural Utah, and Wyoming (hereinafter
the “ Section 595 Program”) pursuant to Section 595 of the Water Resources Development Act of
1999, Public Law 106-53, as amended (hereinafter “ Section 595”);

WHEREAS, Section 595 provides that the Secretary of the Army may provide assistance
for awater-related environmental infrastructure and resource protection and development project
only if the project is publicly owned;

[SEE NOTE - 6]

OPTION 1

WHEREAS, Section 595 provides that $55,000,000 in Federal funds are authorized to be
appropriated for design and construction assistance for the Idaho portion of the Section 595
Program;

OPTION 2

WHEREAS, Section 595 provides that $25,000,000 in Federal funds are authorized to be
appropriated for design and construction assistance for the Montana portion of the Section 595

Program;

OPTION 3



WHEREAS, Section 595 provides that $150,000,000 in Federal funds are authorized to
be appropriated for design and construction assistance for the rural Nevada portion of the Section
595 Program;

OPTION 4

WHEREAS, Section 595 provides that $25,000,000 in Federal funds are authorized to be
appropriated for design and construction assistance for the New Mexico portion of the Section
595 Program;

OPTION 5

WHEREAS, Section 595 provides that $50,000,000 in Federal funds are authorized to be
appropriated for design and construction assistance for the rural Utah portion of the Section 595
Program;

OPTION 6

WHEREAS, Section 595 provides that $30,000,000 in Federal funds are authorized to be
appropriated for design and construction assistance for the Wyoming portion of the Section 595
Program;

WHEREAS, the U.S. Army Engineer, District (hereinafter the “District
Engineer”) has determined that [FULL NAME OF THE PROJECT] in[SPECIFIC
LOCATION OF THE PROJECT, INCLUDING COUNTY & STATE] (hereinafter the
“Project”, asdefined in Article 1.A. of this Agreement) is eligible for implementation under
Section 595;

WHEREAS, Section 595 provides that the Secretary of the Army shall not provide
assistance for any water-related environmental infrastructure and resource protection and
development projects until each non-Federal sponsor has entered into a written agreement to
furnish its required cooperation for the project;

WHEREAS, the Government and the Non-Federal Sponsor desire to enter into an
agreement (hereinafter the “ Agreement”) for the provision of design assistance for the Project;

[SEE NOTE - 7]
OPTION 1 - (FOLLOWING WHEREAS CL AUSE)

WHEREAS, Section 595 specifies the cost-sharing requirements applicable to the
Project;

OPTION 2 - (FOLLOWING TWO WHEREAS CLAUSEYS)



WHEREAS, Section 595 specifies the cost-sharing requirements applicable to the Project
including that the Secretary of the Army shall afford credit for the reasonable costs of design
completed by the non-Federal interest before entering into a written agreement with the
Secretary;

WHEREAS, Section 102 of the Energy and Water Development Appropriations Act,
2006, Public Law 109-103, provides that credits and reimbursements afforded for all applicable
general authorities and under specific project authority shall not exceed $100,000,000 for all
applicable programs and projectsin each fiscal year;

[SEE NOTE - 8—FOLLOWING TWO WHEREAS CLAUSES]

WHEREAS, the Non-Federal Sponsor desires to perform certain work (hereinafter the
“non-Federal design work” as defined in Article I.L. of this Agreement) which is a part of the
Project;

WHEREAS, Section 102 of the Energy and Water Development Appropriations Act,
2006, Public Law 109-103, provides that credits and reimbursements afforded for all applicable
general authorities and under specific project authority shall not exceed $100,000,000 for all
applicable programs and projectsin each fiscal year;

WHEREAS, the Government and the Non-Federal Sponsor have the full authority and
capability to perform as hereinafter set forth and intend to cooperate in cost-sharing and
financing of the Project in accordance with the terms of this Agreement; and

WHEREAS, the Government and the Non-Federal Sponsor, in connection with this
Agreement, desire to foster a partnering strategy and a working relationship between the
Government and the Non-Federal Sponsor through a mutually developed formal strategy of
commitment and communication embodied herein, which creates an environment where trust
and teamwork prevent disputes, foster a cooperative bond between the Government and the Non-
Federal Sponsor, and facilitate the successful implementation of the Project.

NOW, THEREFORE, the Government and the Non-Federal Sponsor agree as follows:

ARTICLE | - DEFINITIONS

[SEE NOTE - 9]
A. Theterm “Project” shall mean as generally described in the [FULL
TITLE OF DECISION DOCUMENT], dated : and approved by on

: . [SEE NOTE - 8: The term includes the non-Federal design work described in
paragraph L. of this Article]

B. Theterm “total design costs” shall mean the sum of al costsincurred by the Non-
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Federal Sponsor and the Government in accordance with the terms of this Agreement directly
related to design of the Project. Subject to the provisions of this Agreement, the term shall
include, but is not necessarily limited to: [SEE NOTE - 7: the costs of the Non-Federal
Sponsor’s pre-Agreement design work determined in accordance with Article 11.B.3. of this
Agreement;] the Government’s design costs not incurred pursuant to any other agreement for the
Project; the Government’ s costs of preparation of environmental compliance documentation in
accordance with Article 11.A.2. of this Agreement; [SEE NOTE - 8: the costs of the non-Federal
design work determined in accordance with Article 11.B.5. of this Agreement;] the Government’s
supervision and administration costs; the Non-Federal Sponsor’s costs of identification of legal
and institutional structures in accordance with Article 11.F. of this Agreement not incurred
pursuant to any other agreement for the Project; the Non-Federal Sponsor’s and the
Government’s costs of participation in the Design Coordination Team in accordance with Article
I11 of this Agreement; the Government’s costs of contract dispute settlements or awards; and the
Non-Federal Sponsor’s and the Government’s costs of audit in accordance with Article VII.B.
and Article VII.C. of this Agreement. The term does not include any costs of betterments under
Article I1.H. of this Agreement; any costs of dispute resolution under Article V of this
Agreement; or the Non-Federal Sponsor’s costs of negotiating this Agreement.

C. Theterm “period of design” shall mean the time from the effective date of this
Agreement to the date that design of the Project is complete, as determined by the Government,
or the date that this Agreement is terminated in accordance with Article I1.C. or Article X of this
Agreement, whichever is earlier.

D. Theterm “financial obligations for design” shall mean the financial obligations of the
Government [SEE NOTE - 10 - CHOOSE: (1) and the costs for the pre-Agreement design
work, as determined by the Government, (2) and the costs for the non-Federal design work, as
determined by the Government, (3) and the costs for the pre-Agreement design work and the
costs for the non-Federal design work, as determined by the Government,] that result or would
result in costs that are or would be included in total design costs.

E. Theterm “non-Federal proportionate share” shall mean the ratio of the [SEE NOTE
- 10 - CHOOSE: (1) sum of the costsincluded in total design costs for the pre-Agreement
design work, as determined by the Government, and the (2) sum of the costs included in total
design costs for the non-Federal design work, as determined by the Government, and the (3) sum
of the costsincluded in total design costs for the pre-Agreement design work and the non-
Federal design work, as determined by the Government, and the] Non-Federal Sponsor’s
contribution of funds required by Article I1.B.1. of this Agreement to financial obligations for
design, as projected by the Government.

[SEE NOTE - 11]

F. Theterm “betterment” shall 